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Deposit of Estate Funds May Be Recovered on 
Failure of Bank 


Surrogate Slater of the Surrogate’s Court of Westchester 
County, New York, has rendered a decision which, if sustained 
by the higher courts, will have an important effect on the rights 
of New York executors and administrators as to funds of the 
estates which they represent, which are deposited in a bank, 
in the event of the bank’s failure. The decision is to the effect 
that upon the failure of a bank a deposit of funds belonging 
to an estate, theretofore made by the executor, may be 
recovered in full in a discovery and delivery proceeding. The 
decision was rendered on April 15, 1931, in the case of Petition 
of Grossman and Shiman as executors of the estate of Marie 
Forrest. 

The facts showed that on or about October 13, 1928, the 
petitioners, who were the executors of the will of Marie 
Forrest, deposited estate funds in the Colonial Bank of New 
York City, which bank was subsequently merged into the 
Bank of United States. The latter bank was taken over by 
the Superintendent of Banks for liquidation on December 11, 
1930, at which time there was a balance in the estate account 
amounting to $5,498.58. The executors demanded the amount 
from the Superintendent of Banks and their demand was 
refused. This proceeding was then instituted. 

A proceeding in discovery is one in which an executor or 
administrator alleges that another has possession of prop- 
erty which belonged to the decedent at the time of his death 
and which is being withheld, and asks for an order that the 
property be delivered over. In New York such a proceeding 
is regulated by sections 205 and 206 of the Surrogate’s 
Court Act. 
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This decision is contrary, in effect at least, to many earlier 
decisions. There are decisions holding that, on the failure of 
a bank, deposits by an executor or administrator of an estate 
are not preferred in payment over other deposits. There are 
decisions in which an executor or administrator, who has 
deposited estate funds in a bank and has permitted them to 
remain there beyond a reasonable length of time, has been held 
personally responsible for any loss. 

In the present case the court states, however, that the 
question here presented is not one of bank creditors or of 
priority. In the case of the ordinary bank deposit title to the 
money deposited passes to the bank and the bank becomes the 
depositor’s debtor. The court points out that executors and 
not individuals are the claimants in the present case and that 
an executor cannot lawfully part with title to funds belonging 
to the estate. In such circumstances the bank, instead of 
becoming a debtor, becomes a bailee and is responsible as such. 
In holding that the executors were entitled to an order for the 
delivery of the funds the court said: 


Executors obtain their authority to act as such from the Surro- 
gate’s Court. Every executor shall keep the funds of the estate 
distinct from his own personal fund. He shall not deposit the same 
with any corporation doing business under the Banking Law in his 
own name, but all transactions shall be made in his name as such 
executor (sec. 231, Surrogate’s Court Act). 

The rule of law is that the relation of debtor and creditor exists 
between a bank and those claiming the money under a general deposit, 
and the title to the money passes to the bank, and the depositor 
becomes the creditor (Matter of Wilkins, 131 Misc., 188, 194, and 
cases cited; Baldwin’s Bank v. Smith, 215 N. Y., 76, 82). The law 
presents anomalies. The instant case is such. 

The executor or other fiduciary is without authority to permit 
the title to the trust asset to pass from him to any person or corpo- 
ration. The executor holds the property or funds in trust to pay 
the debts and execute the will of a testator. In equity he is a mere 
trustee, charged with the performance of the will. The act of the 
executor in depositing the funds in this particular bank did not affect 
their character. The banking institution is charged with notice that 
the deposits were equitable assets of the estate, and that trust funds 
do not lose their character as such by being deposited in a bank. The 
usual general account is modified by implication, because an executor’s 
bank account is inconsistent with its assertion (National Bank v. 
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Insurance Co., 104 U. S., 54, 66). It may even be stated as a general 
principle that if money deposited in the bank was held by the depositor 
in a fiduciary capacity its character is not changed by being placed 
even to his credit in his individual bank account (Bischoff v. Yorkville 
Bank, 218 N. Y., 106, 111, and cases cited). 

The principle of debtor and creditor applied to bank deposits is 
sustained on the theory that the depositor parts with his title to money 
deposited. ‘This cannot be said of trust funds. 

It is my opinion that the relation of debtor and creditor never 
existed between these executors and the liquidating bank. The execu- 
tors had no right to part with the title of the trust estate, and when 
the deposit was made the bank became the bailee of the depositor, the 
title to the deposit remaining with the depositor. The money was in 
the custody of the bank, subject at all times to the order of the 
executor and of this court, and never became the property of the 
bank for any purpose whatsoever; it was a special deposit. It is not 
necessary to enter into an agreement for a special deposit for trust 
funds. The fact that they are such, as in the instant case, implies a 
special deposit. The fact that no setoff can be made by the bank 
against such funds further stamps the deposit as special. Such 
bankers’ liens apply only to general accounts (Delano v. Equitable 
Trust Co., 110 Misc., 704). The bank is charged with the knowledge 
of the law, and there is an implication that they accepted the deposit 
from the executors as a special deposit. The institution must be held 
to have acquiesced in and accepted the same upon such conditions. 
It accepted the bailment, a special deposit ; the bailee acquired no title 
to the subject of the bailment, but only the right to possession, subject 
to conditions, if any, imposed in the creation of the bailment. 

The funds so deposited with the bank never became its property, 
and did not pass to the superintendent of banks when he took posses- 
sion of the bank, its assets and business. Nor did he then acquire as 
against the executors any right to the property in the custody of the 
bank which it did not own (Van Wagoner v. Buckley, 148 A. D., 808, 
2d. Dept.; Matter of Bank of Cuba, 198 A. D., 733, 736; Corn 
Exchange Bank of Chicago v. Blye, 101 N. Y., 303, 306; Carlson v. 
Kies, 134 Pacific Rep., 808; Wiggins v. Stevens, 33 A. D., 83, 88; 
VanAlen v. Am. Nat. Bank, 52 N. Y., 1, 8; Dows v. Kidder, 84 N. Y., 
121, 130, 131, 182; Roca v. Byrne, 145 N. Y., 182, 186; Le Marchant © 
v. Moore, 150 N. Y., 209, 218; Massey v. Fisher, 62 Fed., 958; Peters 
v. Bain, 133 U. S., 670, 693). 

The trust company, as possessor of said fund, is in the position 
of a bailee or a trustee of a special deposit (Bergstresser v. Lodewick, 
37 A. D., 629). 

Madison Trust Co. v. Carnegie Trust Co. (215 N. Y., 475, 1915) 
dealt with this principle, and on the facts of that case the court held 
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that the “trust” did not obtain a preference under the Banking Act, 
but the plaintiff was entitled to a money judgment and an accounting. 

A discovery proceeding in this court is now an appropriate remedy 
to secure possession of withheld property of executors in the possession 
of persons or corporations. 

The trusts committed to executors of and trustees under wills are 
sacred trusts declared by the dead. The principle of equality of 
distribution of assets left after the smash of a banking institution 
should not be applied to such trusts. The living take their chances 
when they make deposits with banks. ‘They are charged with knowl- 
edge of the law. The title to trust funds cannot be passed over or 
transferred to any one. Consequently the principle of bailment 
applies. 

Section 67 of the Banking Act provides for the disposition by 
the superintendent of banks of property held as bailee. 

The question of bank creditors and of priority does not enter 
into this case. 

No property over which the Supreme Court has obtained jurisdic- 
tion by virtue of the liquidation and the Banking Act is interfered with. 

For recent decisions affecting deposits see Sun Holding Corporation 
v. 14 West 72d Street Corp’n (N. Y. L. J., March 16, 1931, Justice 
Townley), Matter of Wasserman, receiver (N. Y. L. J., April 4, 1931, 
Justice Riegelmann). 

As to the court’s jurisdiction, which is assailed, I claim for the 
Surrogate’s Court of this state in the instant and similar cases jurisdic- 
tion (sec. 40, S. C. A., as to general equity jurisdiction; p. 4 of sec. 
40, as amended by Laws of 1924, chap. 100; Matter of Wilson, 252 
N. Y., 155; Matter of Morris, 134 Misc., 374; Matter of McDonald, 
Surrogate Wingate of Kings County, N. Y. L. J., February 4, 1931). 

The superintendent, as liquidator, may sue and be sued (Lafayette 
Trust Co. v. Beggs, 213 N. Y., 280, 289). 

The possession by the bank of the estate’s property was subject 
to the special deposit created by the fact that it was trust property, 
the title to which could not leave the executor, and thereby constituted 
a bailment for the performance of which the superintendent of banks 
is bound to respond to this court. 


SERRE EIRE, 
Liability of Bank in Paying Forged Checks 


Where a bank pays a series of checks upon which the signa- 
tures of the depositor are forged, the question whether the loss 
falls upon the bank or upon the depositor depends upon whose 
negligence was the proximate cause of the loss. 
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If the depositor’s negligence in failing to examine the 
bank’s statements and so discover the fact that checks were 
being forged against his account was the cause of the loss, 
then the loss is upon him. On the other hand, if the bank’s 
negligence in failing to discover the fact that the signatures 
on the checks were forgeries caused the loss, the loss must be 
borne by it. 

This rule was applied by the Supreme Court of Texas in 
a recent decision, Southwest National Bank of Dallas v. Under- 
wood and Wood, 36 S. W. Rep. (2d) 141. 

The plaintiffs, Underwood and Wood, were partners and 
a partnership account was carried in the defendant bank. 
During the months of December, 1923, and January, February 
and March, 1924, one Andre, an employee of the plaintiffs who 
was in charge of their office with authority to make deposits 
and receive monthly statements rendered by the bank and the 
canceled checks, forged a series of checks against the account 
amounting to $8,149.88. At the end of each of the months 
mentioned Andre received the bank’s statement and canceled 
checks. He withdrew the forged checks and placed the others 
in the office file. | 

Upon discovering the fraud the plaintiffs brought this 
action to recover the amount of the forged checks. The bank 
conceded liability as to the checks forged during the month 
of December, but contended that it was not liable for the checks 
which were paid later for the reason that the depositor had 
been negligent in not examining the bank’s statements, as an 
examination thereof would have enabled it to discover the 
wrong and report it to the bank, thereby preventing subsequent 
forgeries. 

In the trial court judgment was rendered in favor of the 
plaintiffs for the entire amount and this was affirmed by the 
Court of Civil Appeals, 295 S. W. Rep. 253. In reversing 
the lower court and sending the case back for a new trial, the 
Supreme Court wrote in part as follows: 


A bank is bound to know the signatures of its customers and cannot 
charge the amount of forged checks paid by it against the account 
of the depositor whose name was forged unless such payments are 
properly attributable to the negligence or other fault of the depositor 
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which misled the bank into paying such forged checks. 7 C. J. pp. 
683, 688. 

Where the bank is negligent in payment of forged checks, it will 
not be excused merely by reason of the fact that negligence is also 
attributable to the depositor, unless the depositor’s negligence is shown 
to have been the proximate cause of the conduct of the bank in paying 
such checks and of the resultant injury to it by reason thereof. 

The modern rule is thus stated by the author of Morse on Banks 
and Banking (5th Ed.) § 466: 

“The point in issue has sometimes been said to be that of negli- 
gence. The drawee who has paid upon the forged signature is held 
to bear the loss, because he has been negligent in failing to recognize 
that the handwriting is not that of his customer. 

“But it follows obviously that if the payee, holder, or presenter 
of the forged paper has himself been in default, if he has himself been 
guilty of a negligence prior to that of the banker, or if, by any act 
of his own he has at all contributed to induce the banker’s negligence, 
then he may lose his right to cast the loss upon the banker.” 

The bank is liable in any event, for the forged checks paid by it 
prior to the statement (with canceled checks) of date December 31, 
1923. The jury found that the plaintiffs below (Underwood & Co.) 
were negligent in failing to discover prior to April, 1924, that the 
bank had charged unauthorized checks to their account, that the state- 
ments of December, 1923, January and February, 1924, were placed 
in their files immediately after they were delivered to Andre, and that 
their failure to examine these statements directly contributed to the 
payment by the bank “of any or all of said checks in controversy” ; 
the jury also found that the bank, its officers, agents, and employees, 
were negligent in failing to discover that unauthorized checks had been 
paid by it, but this finding is not limited to the period of time after 
December 31, 1923, but includes all such unauthorized checks, includ- 
ing those paid prior to that date. 

If the bank’s officers, before paying forged or altered checks, could 
by proper care and skill have detected the forgeries, then it cannot 
receive a credit for the amount of these checks, even if the depositor 
omitted all examination of his account. Leather Manufacturers’ Nat. 
Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; 
3 R. C. L. p. 539. 

The depositor’s negligence is immaterial unless it is of a kind that 
directly and proximately affects the conduct of the bank in the per- 
formance of its duties. Jordan Marsh Co. v. Nat. Shawmut Bank, 
201 Mass. 397, 87 N. E. 740, 22 L. R. A. (N.S.) 250... . 

Had the depositor within a reasonable time examined the returned 
statements and as a result of such examination discovered the forgeries 
and notified the bank, it could have protected itself, at least to the 
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extent of the future forgeries. Calvin Coal Co. v. Bank (Tex. Civ. 
App.) 286 S. W. 901. 

The majority of the suits brought by depositors to recover pay- 
ments made on forged or fraudulently altered checks result from the 
crimes of some trusted employee of the depositor, and usually the 
court has to deal with a series of successful forgeries. In such cases, 
after his passbook has been balanced and returned to a depositor with 
any of the forged or fraudulently altered checks, the authorities practi- 
cally agree that, in the absence of negligence on the part of the bank, 
the failure of the depositor to notify the bank within a reasonable 
time that such checks have been forged or fraudulently altered will, 
if the delay is caused by his negligence in not using due care and dili- 
gence in examining the passbook or statement and vouchers, or in 
giving notice, if he had discovered the forgeries, and such negligence 
caused injury to the bank and the latter was thus prejudiced by such 
failure of the depositor, constitute a defense by the bank to the 
depositor’s suit for the money subsequently paid out on similar checks. 
3 R.C. L., §§ 167 and 168; First Nat. Bank of Richmond v. Electric 
Co., 106 Va. 347, 56 S. E. 152, 7 L. R. A. (N. S.) 744, 117 Am. St. 
Rep. 1014; Brown v. Bank, 109 Va. 530, 64 S. E. 950, 17 Ann. Cas. 
119. And these are matters for the jury to pass on under appropriate 
instructions. Weinstein v. Nat. Bank of Jefferson, 69 Tex. 38, 6 S. W. 
171, 5 Am. St. Rep. 23; 3 R. C. L. § 168. 

In Critten v. Chemical Nat. Bank, 171 N. Y. 219, 63 N. E. 969, 
57 L. R. A. 529, the New York Court of Appeals, while holding that 
the duty of examining the returned statements and checks and noti- 
fying the bank of any forgeries in the drawing of such checks rests 
upon the depositor, does not accept the doctrine asserted in some of 
the cases that, by negligence in its discharge or by failure to discover 
and notify the bank, the depositor either adopts the checks as genuine 
or ratifies their payment or estops himself from asserting they are 
forgeries, but does hold that, if the depositor by his negligence in 
failing to detect forgeries in his checks and give notice thereof caused 
loss to the bank, either by enabling the forger to repeat his fraud or 
by depriving the bank of an opportunity to obtain restitution, he 
should be responsible for the damage caused by his default, but beyond 
that, his liability should not extend; that the question was not one 
of ratification or estoppel but of liability of the depositor to the bank 
based solely on the loss to the bank caused by the depositor’s negligence. 

So that, under either rule, it becomes a question of negligence, 
whether of the bank or of the depositor, and whose negligence was the 
proximate cause of the loss. If the depositor was negligent in failing 
to examine the returned checks and statements and in discovering the 
forgeries and so reporting to the bank, and such negligence was the 
proximate cause of the bank’s paying the subsequently drawn checks, 








342 THE BANKING LAW JOURNAL 


and this resulted in injury to the bank, then the depositor must suffer 
the loss; conversely, if the bank was negligent because it could by 
proper care and skill have detected the forgeries before paying the 
forged checks, and such negligence was the proximate cause of the 
loss, then the bank must suffer the loss. 

If the bank were negligent, the plaintiffs (depositors) would be 
estopped from claiming against it, only because their own negligence 
was directly connected with the forgeries and was the proximate and 
not remote cause of the bank’s negligence. New York Produce 


Exchange Bank v. Houston (C. C. A.) 169 F. 785. 
SERRE, 


Liability of Public Accountants Certifying 
Erroneous Balance Sheet 


The question as to the liability of certified public account- 
ants to persons who sustain a loss through loaning money in 
reliance upon a balance sheet, erroneously certified to be correct 
by the accountants, presented in the case of Ultramares Corpo- 
ration v. Touche, has been passed on by the New York Court 
of Appeals, 174 N. E. Rep. 441. 

Briefly, the decision is to the effect that the accountants 
will be liable if a case of fraud is made out. In this connection 
negligence on the part of the accountants may be so gross as 
to warrant an inference of fraud even though the accountants 
believed the balance sheet to be correct. 

It appeared that the defendants, who were certified public 
accountants, were engaged by Fred Stern & Co., Inc., to audit — 
its books and accounts and certify a balance sheet as of the 
end of the year 1923. They prepared a balance sheet stating 
that the corporation had a net worth amounting to $1,070,- 
715.26, and attached a certificate signed by them, stating that 
the accounts of the corporation had been examined, that the 
balance sheet was in accordance with the audit, and that the 
statement in their opinion presented a true and correct view 
of the financial condition of Fred Stern & Co., Inc., on Decem- 
ber 31, 1923. This certificate was dated February 26, 1924. 
At the time of the certification, Stern & Company was in fact 
insolvent. 

The plaintiff, the Ultramares Corporation, made loans to 
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Stern & Company relying upon the correctness of the balance 
sheet certified by the defendants. Some of the loans were not 
paid, and as Stern & Company went into bankruptcy the 
plaintiff sought to recover such unpaid amounts from the 
defendants. 

The evidence tended to show that the defendants were 
guilty of negligence in their audit. It also appeared that the 
defendants knew that Stern & Company borrowed large sums 
from banks; that the banks required certified balance sheets 
as a basis for making loans; and that Stern & Company would 
require certified balance sheets for continuing existing loans 
and securing new loans. 

The complaint set forth two causes of action, the first being 
based on negligence and the second on fraud. Upon the trial 
of the case a verdict in the negligence action for $187,576.32 
in favor of the plaintiff was set aside by the court and the 
complaint was dismissed as to the action in fraud. On appeal 
to the Appellate Division of the Supreme Court the verdict 
in the negligence action was reinstated and the trial court was 
affirmed as to the dismissal of the fraud action. (The decision 
of the Appellate Division is discussed in the December, 1930, 
issue of the Banking Law Journal at page 901.) 

The Court of Appeals now decides in favor of the defend- 
ants in the negligence action and reverses the lower courts as to 
the fraud action. 

The net result of the appeal is that the case will be tried 
over again on the theory of fraud. 

Chief Justice Cardozo, who delivered the opinion of the 
Court of Appeals, wrote in part as follows: 


The defendants owed to their employer a duty imposed by law to 
make their certificate without fraud, and a duty growing out of 
contract to make it with the care and caution proper to their calling. 
Fraud includes the pretense of knowledge when knowledge there is none. 
To creditors and investors to whom the employer exhibited the certifi- 
cate, the defendants owed a like duty to make it without fraud, since 
there was notice in the circumstances of its making that the employer 
did not intend to keep it to himself. Eaton, Cole & Burnham Co. v. 
Avery, 83 N. Y. 31, 38 Am. Rep. 389; Tindle v. Birkett, 171 N. Y. 
520, 64 N. E. 210, 89 Am. St. Rep. 822. A different question develops 
when we ask whether they owed a duty to these to make it without 
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negligence. If liability for negligence exists, a thoughtless slip or 
blunder, the failure to detect a theft or forgery beneath the cover of 
deceptive entries, may expose accountants to a liability in an indeter- 
minate amount for an indeterminate time to an indeterminate class. 
The hazards of a business conducted on these terms are so extreme 
as to enkindle doubt whether a flaw may not exist in the implication 
of a duty that exposes to these consequences. 


SERRE 


Collecting Bark as a Holder in Due Course 


A bank, in which a check is deposited for collection, and 
which, before the collection is made, permits the depositor to 
draw against the credit is a holder in due course of the check. 
The fact that the deposit slip which accompanies the deposit 
provides that items are credited “subject to actual payment” 
is immaterial. Irrespective of what the deposit slip says the 
bank becomes a holder in due course as soon as it permits the 
depositor to draw against the established credit. 

This rule was applied by the Supreme Court of Appeals of 
Virginia in McAuley v. Morris Plan Bank of Virginia, 156 
S. E. Rep. 418. 

The case grew out of the purchase by the plaintiff of an 
auto from one Major, who had no title to the car, the same 
having been stolen. 

In making payment for the car the plaintiff went to the 
defendant bank where she carried a deposit and obtained a 
check for $1,250, payable to her order and drawn on the 
Virginia Trust Company. This check was indorsed and 
delivered to Major, who deposited it in the Richmond Trust 
Company. The deposit was made on Saturday, November 
19, 1927. Within a few minutes after making the deposit 
Major drew $1,000 against it in cash and on the same day 
the bank paid a $75 check which Major had previously drawn. 
On Monday, November 21, the plaintiff found out that the 
car was a stolen one and that she would have to surrender 
it to the rightful owner. She promptly had the defendant 
Morris Plan Bank stop payment of the check. The Richmond 
Trust Company, in which the check had been deposited, then 
explained the situation to the defendant, established the fact 
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that it was a holder in due course and insisted that the stop 
order be withdrawn, which was done. The plaintiff then 
brought this action against the defendant. Applying the rules 
above stated, the court held that the plaintiff could not recover. 
In the opinion the court said: 


It may be helpful to bear in mind the general rule that, where 
there are two equally innocent parties, one of whom must inevitably 
suffer loss, the loss should be borne by the party whose action was 
the primary cause of the loss. The is generally true, however innocent 
such party may be, and however hard the case may be, if the other 
party is without fault. 

There is the contention for the plaintiff that the stop-payment 
order lulled her into a sense of security, and rendered it useless for 
the petitioner to take other steps to protect herself. As to this there 
is no intimation as to what effective steps the plaintiff could have 
taken to avert her loss, and it is certainly true that in any proceeding 
which she might have taken against any of the solvent banks the same 
ultimate question would have arisen as arises in this case; i. e., whether 
or not the Richmond Trust Company Company was an innocent holder 
in due course for value. 

Long before the adoption of the Uniform Negotiable Instruments 
Law, and before the cases we shall cite were decided, the results of 
the previous cases are thus summarized in the note to Ditch v. Western 
National Bank, 79 Md. 192, 29 A. 72, 138, 23 L. R. A. 164, 47 Am. 
St. Rep. 391: “The question as to whether the check becomes the 
property of the bank is really one of agreement between the parties, 
as we have seen above, and all the facts of the transaction must be 
considered. Neither an unrestricted indorsement of the paper by the 
customer, nor crediting him with the amount of the check on his 
account, with the privilege of drawing against it, is conclusive on the 
question of ownership. If it is, in fact, delivered to the bank for 
collection, or for ‘collection and credit,’ a credit to the customer before 
collection will be deemed merely provisional, which the bank may cancel 
if the paper is not paid: In re State Bank, 56 Minn. 119 [57 N. W. 
336] 45 Am. St. Rep. 454. If, however, the depositor draws, or is 
entitled to draw, against such a deposit as cash, it works a transfer 
of title: Ayres v. Farmers’ etc., Bank, 79 Mo. 421, 49 Am. Rep. 235. 
In banking transactions very little is said, but very much is under- 
stood ; and in determining the legal effect of depositing checks we must 
apply the same rules applicable to all contracts and business affairs, 
and effectuate and carry out the intention of the parties to be gathered 
from their acts and declarations, and the accustomed and understood 
course of the particular business: American Exchange National Bank 
v. Gregg, 138 Ill. 596 [28 N. E. 839] 32 Am. St. Rep. 171. Any 
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attempt to distinguish between a credit in the bank-book of a customer 
and an actual cash payment is ‘as impolitic on the part of the bank’ 
as it is ‘unjust toward the individual’ who accepts the credit, instead 
of his money.” 

The plaintiff here seems to rely quite confidently upon the case 
of Fourth National Bank v. Bragg, 127 Va. 47, 102 S. E. 649, 11 
A. L. R. 1034. We confess ourselves unable to find substantial 
support in that case for the chief contention here made, and we find 
much to indicate that it is unsound. For instance, we find (page 58 
of 127 Va., 102 S. E. 649, 652) this construction of the syllabus and 
opinion in Miller v. Norton, 114 Va. 609, 77 S. E. 452: “The 
substance of the opinion, in so far as directly applicable to this case, 
is accurately stated by the reporter as follows: ‘Where there is a 
general deposit of money in a bank, the title to and beneficial ownership 
of the money is vested in the bank, and the relation between it and the 
depositor is that of debtor and creditor. So, likewise, where a check 
drawn on a particular bank is presented to that bank for general 
deposit and the bank gives the depositor credit therefor, the relation 
between the bank and the depositor is that of debtor and creditor, since 
the giving of credit under such circumstances is practically and legally 
the same as if the bank had paid the money to the depositor and has 
received it again on deposit. 

** “Where a check on one bank is deposited in another for collection, 
the ownership of the check is not transferred to the receiving bank, 
but it is the agent of the depositor until collection is made, and not 
until then does it become the debtor of the depositor. But if the 
check is deposited in exchange for credit given the depositor, then 
the transaction is in effect a sale of the check to the bank, and it 
becomes the beneficial owner of the check and the debtor of the 
depositor.’ 

“In the course of the opinion in this case of Miller v. Norton it is 
said: “In this country, though the rule seems to be different in Eng- 
land, it is settled that the mere giving of credit to a depositor’s account 
of a check does not constitute the bank a holder for value, but in order 
to have that effect the credit must be drawn upon.’ If this expression 
had to be taken at its face value, without the qualification appearing 
in other parts of the opinion, the facts of the instant case would fully 
measure up to it, because the deposit was not only checked upon, but 
practically exhausted by the checks of the depositor. It. is manifest, 
however, from the opinion as a whole, that the court intended to decide 
that, wherever the credit was given for the deposit carried with it the 
right of the depositor to draw checks thereon and the obligation of 
the bank to pay them, the title to the paper in exchange for which 
the credit was given passed to the bank. The last sentence quoted 
above from the syllabus is taken literally from the body of the opinion, 
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_is supported by the authorities cited therein, as well as by the great 
weight of authority generally, and is a correct statement of the law 
as we understand it to be declared in that opinion, and as we intend 
to declare it here.” 

Now in the argument for the plaintiff emphasis is laid upon the 
contention that none of this applies to the deposit of Major in the 
Richmond Trust Company, because it is claimed that it did not carry 
the right of the depositor to draw checks and the obligation of the 
bank to honor them, and that, unless both this right and obligation 
existed, the bank was not a holder in due course for value. We do 
not think that emphasis is correctly placed. Actions speak louder 
than words, and the fact that the depositor of negotiable paper is 
permitted to receive cash immediately following his deposit, for which 
cash no other consideration appears, the same result should follow 
as though he had been specifically given the right to check on the 
deposit when it was made. In this case it is conceded that had the 
Richmond Trust Company paid Major the $1,000 on.the check when 
he made his deposit, and then credited him with the balance, clearly 
it would be a holder for value; but it is contended that, in consequence 
of the conditions printed on the deposit slip, a different rule applies, 
though he was in fact given credit for the whole amount of the check, 
and a few minutes thereafter, and before the deposited check had been, 
or could have been, actually collected, was permitted, by his own check, 
to withdraw $1,000. Looking at the realties of the case, there is no 
substantial difference in the essential facts, and there should be none 
in the consequences. In either case, value passed from the Richmond 
Trust Company directly to Major following his indorsement in blank 
to the bank of the defendant’s check, and, as a consequence, in the 
absence of contrary proof, it thereby became an innocent holder for 
value. 

The case for the plaintiff is based upon the contention that this 
was a mere deposit of a check for collection. Of course, different rules 
are properly applied where the deposit is specifically for collection 
and only for credit after the check has been paid by the other bank 
upon which it is drawn. This, however, was not a deposit merely for 
collection and subsequent credit. It was a deposit for immediate 
credit, and this the deposit slip shows. That it also shows the right 
of the bank to charge the check back in case it was not paid does not ~ 
change it from a deposit for immediate credit into a deposit merely 
for collection and subsequent credit. 

Conditions precisely or substantially similar have arisen in other 
jurisdictions, and, while there may be some apparent conflict in the 
cases, these state the true rule: 

In Jefferson Bank v. Merchants Refrigerating Co. (1911) 236 
Mo. 407, 189 S. W. 545, 546, a check drawn by the defendant was 
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indorsed in blank by the payee and deposited by him in the plaintiff 
bank. On the same day the payee drew checks on the plaintiff bank 
to an amount exceeding all of its deposits, including the check men- 
tioned. Before the deposited check could be presented, however, for 
payment, defendant stopped payment at the bank upon which the 
check was drawn, and the bank at which the check had been deposited 
sued the drawer of the check. The defendant claimed that the check 
had been issued by mistake and without consideration. The plaintiff 
was permitted to recover notwithstanding the fact that the deposit 
slip contained these words: ‘This bank in receiving out of town 
checks and other collections, acts only as your agent; and does not 
assume any responsibility beyond due diligence on its part, the same 
as on its own paper.” We find this language in the opinion: “We 
are not able to see how defendant could be entitled to submit to the 
jury the issue of whether or not the check was indorsed to the plaintiff 
for collection, because the evidence is uncontroverted that plaintiff 
allowed the Produce Company to draw out the whole amount of the 
check so deposited, on the very day of said deposit; and this con- 
stituted the plaintiff a purchaser of said check for value. This con- 
clusion is also sustained by the course of dealing between plaintiff and 
the Produce Company, from which it appears that on every business 
day between the Ist and 18th of July, 1904, the said Produce Company 
deposited checks in the plaintiff bank, and was allowed by plaintiff 
te check out the amounts so deposited on the very days the deposits 
were made. In view of this course of dealing, we are warranted in 
holding that the indorsement printed on the cover of the deposit book 
of the Produce Company, to the effect that plaintiff only received out 
of town checks subject to collection, had been waived by plaintiff 
bank—a right it unquestionably had. The question of whether or 
not a check is received for collection or is purchased outright by a 
banker usually arises where the indorsements on the check are of a 
restrictive nature; such, for instance as where the indorsement shows 
that it is merely made for the purpose of collection. However, in this 
case the indorsement was general, and, upon the uncontroverted facts 
proven, constituted the plaintiff a purchaser for value without notice 
that the check was issued without consideration.” 

While the court in that case emphasizes the fact that there the 
notation on the deposit slip had been waived by a course of dealing, 
we know of no more conclusive way in which a bank could indicate a 
waiver of such a provision than by honoring the checks of a new 
depositor immediately following his deposit. 

In Old National Bank v. Gibson (1919) 105 Wash. 578, 179 P. 
117, 6 A. L. R. 247, the payee of a check deposited it to his account 
in the Old National Bank. The deposit slip on which he listed the 
check had this: “Items other than cash are received on deposit with 
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the express understanding that they are taken for collection only.” 
Credit for the amount was entered on the depositor’s account, and he 
on the same day checked out his entire balance, including the credit 
arising from the deposit of the check in question. Payment was 
stopped by the maker, and the bank sued the maker. This is said: 
“According to the allegations of the complaint it is appellant’s claim 
that the check was received by it in the first instance for collection 
only, according to the terms of the deposit slip, but, by later permit- 
ting the depositor to check out his entire account, including the amount 
of the check sued upon, that it thereby became a purchaser for value 
of such check, and entitled to maintain an action against its maker 
to recover the amount thereof. No rights are based upon the original 
deposit of the check for collection, but the contention is that the 
depositor, White, having been paid the full amount of his balance 
in reliance upon the check now in suit, then on deposit with it, the 
relationship of principal and agent, which had theretofore existed 
between the depositor White and the appellant bank, was terminated, 
and that it did, upon making such payment, cease to hold the check 
for collection, and became a holder in due course under the statute. 
The question then to be determined is whether, having originally 
received the check as agent for collection, the bank by honoring White’s 
checks to an amount which entirely exhausted his balance, including 
the deposited check, thereby became a holder for value. . 

“It may be frankly conceded that in this case the bank received 
the check for collection in the first instance, or conditionally, with the 
right to charge it back to the depositor’s account if dishonored; and, 
had no advances been made on account thereof, and so long as the 
original relationship continued unchanged between the bank and its 
depositor, the former had no right in or title to the check which would 
be sufficient to constitute it a holder in due course. It may likewise 
be conceded, for present purposes, as contended for by respondent, 
that the bank cannot occupy two different and inconsistent positions 
at the same time. But if the bank did not waive its right or privilege 
to charge the check back to the depositor upon its dishonor, and yet 
advanced its money upon the credit of the check so deposited, there is 
ample authority to support the view that, by making such advances 
on the credit of the deposited check, it thereby became a holder in due 
course to the extent of such advances, notwithstanding that it may 
still have claimed the right to charge the check back to its depositor, 
if it saw fit... . 

“It is, however, alleged and claimed in this case that, after the 
making of the deposit and the giving of the conditional credit before 
referred to, the bank and its depositor made a new and different 
contract with reference to the deposited check; that the latter, by 
presenting his own check and demanding the cash for his entire balance, 
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and the bank by accepting such check and paying the depositor his 
entire balance, in effect made a new contract, by which the bank waived 
the condition in the credit theretofore given, waived its right to charge 
back the check, if dishonored, and became the purchaser of the check 
for value without notice, or a holder in due course. No rule of law is 
perceived which prevents a bank and its depositor from changing, 
modifying, or making new and supplemental contracts, as often as 
they may agree so to do.” 


SERRE REE 


Liability of Investment Trust Certificate Holders 


The Attorney General of Ohio on March 30th, rendered a 
decision to the effect that the holders of certificates in fixed 
investment trusts in Ohio, which have funds invested in the 
stock of state or national banks, may become liable to the 
statutory double liability imposed on bank stockholders by the 
state and federal laws in the event of a bank failure, if it 
develops that the funds of the investment trust are insufficient 
to meet such liability. 

The United States Daily, in its issue of March 31st, pub- 
lished the following concerning this decision: 


Holders of certificates in fixed investment trusts whose underlying 
securities consist of stock in national and state banks may be ulti- 
mately subject to double liability under an opinion rendered March 
28 by Attorney Gencral Gilbert Bettman to Theodore H. Tangeman, 
director of commerce. 

The question was submitted to the Attorney General at the request 
of the Division of Securities, which has before it the question of per- 
mitting the sale of certain fixed investment trust shares in Ohio. 

General Bettman’s opinion points out that the double liability 
imposed on all stockholders of national and state banks may be estab- 
lished, according to decisions of many courts, against the real or true 
owner, whether there be the intervention of a trust or not. 

In order that recourse be had to this remedy, however, the trust 
fund would ordinarily be first exhausted, he stated, and the well-known 
trusts of this character now on the market are so diverse in their hold- 
ings that the assessment of double liability for failure of any one bank 
would have little effect upon the trust as a whole. The total liability 
which may be assessed is the par value of the shares held in the trust, 
and this amount is ordinarily small in comparison with the total assets 
of the trust. 
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Management of Decedents’ Estates 


Banks andTrust Companies as Executor, Administrator 
and Trustee Under Will 
By JOHN EDSON BRADY 


This is the twelfth of a series of articles which began in the May, 1930, issue 


§59. Liability for Failure to Take Advantage of Subscription 
Rights. 

§ 60. Liability for Failure to Collect Bank Deposit. 

§ 61. Compromise of Claims. 


§ 62. Statutes Making Court Order Necessary to Valid Compro- 
mise. 


§ 63. Statutes Leaving the Matter to the Discretion of the Execu- 
tor or Administrator. 

§ 64. Decisions Under Various Statutes Permitting Compromise 
of Claims. 


§59. Liability for Failure to Take Advantage of Subscription 
Rights. Where a corporation in which an estate owns stock increases 
its capital, the representative of the estate is under a duty to realize 
the value of the subscription rights. His failure to do so will result 
in personal liability, and ignorance as to the value of the rights as an 
asset of the estate is no defense. 

In a New York case, In re Belcher’s Estate, 221 N. Y. Supp. 711, 
it appeared that an administratrix received notice of an increase in 
the capital of a corporation in which the estate owned stock, and of 
the stockholders’ right to subscribe, but allowed the subscription period 
to expire without attempting to sell the subscription rights. It was 
held that she should be surcharged with the amount of the loss sus- 
tained through her neglect, though she acted on advice of her attorneys 
and was ignorant of the fact that the rights had any value. The 
amount which the administratrix had to pay was $6,780. 

In the opinion the court said: ‘‘Under the circumstances here, the 
good faith of the administratrix, her motives or intention, or her . 
ignorance of business methods, cannot alter her liability. Applying 
the rule laid down in King v. Talbot, 40 N. Y. 76, (indicating the 
diligence and prudence which a personal representative is bound to 
employ) to the situation here it is clear that a prudent man of dis- 
cretion and intelligence in the conduct of his own affairs would in- 
vestigate the marketability of rights to subscribe. When informed of 
their value he would make timely and prompt sale before the expira- 
tion of the subseription period. Nor does her reliance on the advice 
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of her attorney as to the rights excuse the administratrix. The legal 
duty of active diligence is imposed upon her. ‘The advice of an at- 
torney will not relieve an executor from the duty of active vigilance 
in the collection of the assets left by his decedent; he is bound to 
know his duty in that regard.’ Matter of Hosford, 50 N. Y. Supp. 
550.”’ 

Concerning the right of the administratrix in the above case to 
rely on the advice of her attorney, it has been held in another New 
York case, In re Hayes, 82 N. Y. Supp. 792, that, where the attorney 
employed by an administrator makes mistakes in his handling of the 
estate, as a result of which the estate sustains a loss, the administrator 
will be held personally liable for the loss. , 

In this case the attorney, in foreclosing a mortgage, neglected to 
include a necessary party defendant. This caused great delay and in- 
convenience and it was finally necessary to pay out money in order to 
elear the title. The court said: ‘‘An administrator uses his own dis- 
cretion in the attorney whom he employs to advise him or to take 
charge of matters of the estate and it seems to me that, where this 
attorney makes a palpable blunder by which loss has been sustained 
by the estate, the administrator is responsible therefor.’’ 


§ 60. Liability for Failure to Collect Bank Deposit. It is proper, 


of course, for an executor or administrator to deposit estate funds 
held by him in a bank of good standing or, where the decedent leaves 
a bank deposit, to allow the same to remain on deposit for a reasonable 
time, pending the investment of the funds or the settlement of the 
estate. But, where he allows the money to remain on deposit longer 
than is necessary for estate purposes, he may find that he is personally 
liable if the bank fails and the deposit is lost. 

In Rucker v. Redmond, 67 Ill. 187, an administratrix deposited 
estate money in a bank and allowed it to remain there for a period 
of about two years, until the bank failed. She was held personally 
responsible for the loss which amounted to $8,094.63. Under an 
Illinois statute then in effect an executor or administrator was re- 
quired to file a report and settle the account at the first term of the 
county court after the expiration of one year after the granting of 
letters testamentary or of administration. In holding the administra- 
trix liable, the court pointed out that, if the provision of the statute 
had been complied with, the estate would, in all probability, have been 
distributed before the failure of the bank. 

In Caruthers v. Caruthers, 99 Ill. App. 402, an administrator re- 
ceived as one of the assets of the estate a certificate of deposit for 
$2,780, issued by the Bank of Waverly, Illinois. When the certificate 
matured the administrator surrendered it to the bank and received the 
sum of $280, with interest which had accrued on the certificate, and 
a new certificate for $2,500. When this certificate matured he collected 
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the interest due and turned in the certificate for a new certificate in 
the sum of $2,500. Shortly after this the bank failed and the certifi- 
cate was never paid. 

The administrator’s contention was that he left the money in the 
bank merely as a deposit, that he regarded the bank as a reasonably 
safe place to deposit money in up to the time it closed its doors, and 
that, because of this, he should not be held personally liable for the 
loss. 

The court took a different view of the matter and held him re- 
sponsible. ‘‘There is nothing to show,’’ said the court, ‘‘that he ever 
made any effort to collect any more than the interest and $280 before 
the bank ceased to do business. Upon the contrary he elected to 
surrender the certificate which was issued to his intestate and reinvest 
$2,500 of it without the sanction or knowledge of the court in which 
the estate was being administered. The law imposes upon an adminis- 
trator the exercise of all reasonable diligence in collecting claims due 
the estate, and money thus collected should be reported to the court 
so that it may be applied in discharge of demands of creditors and 
distributees. Under the law he has no authority to loan the money; 
and if he does so he must be held accountable to the heirs for any 
loss in consequence of such loaning. Such loaning amounts to a 
devastavit,’’ (waste of the estate). 

The court points out that there is a difference between temporarily 
depositing money in a bank and purchasing a certificate of deposit, 
saying: ‘‘Of course, where an administrator, acting in good faith, 
makes a bank deposit of estate money from necessity or convenience, 
for a reasonable time, awaiting an order of the court for distribution, 
a failure of the bank should not cast the loss of the money upon him. 
We do not look upon this transaction in that light, however. We 
regard it in the nature of an investment of the funds of the estate, 
and being unauthorized, appellant (administrator) became liable for 
the loss.’’ 


§61. Compromise of Claims. In the management of an estate 
it is frequently found that certain claims, because the debtor is in- 
solvent, or claims to have a defense, or for some other reason, are of 
doubtful validity ; their collection in full is by no means certain. The 
debtor may offer to settle at a figure less than the full amount. The 
executor or administrator may be convinced that such a settlement is’ 
for the best interests of the estate. : 

When this situation arises the first thing the executor or adminis- 
trator should do is to acquaint himself with the statutory provisions 
in his particular state, regulating compromises. Such provisions will 
be found in most, if not all, of the states. 

In some states the executor or administrator must apply to the 
court, having jurisdiction of estates, for proper authority before com- 
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pounding or compromising a claim. In others the statute permits 
the executor or administrator to apply to the court for such authority 
but the application is not obligatory. In the absence of any statute 
on the subject the executor or administrator has authority to compro- 
mise claims owned by the estate and will, in general, be protected 
provided he acts prudently and in good faith. The effect of the 
statutes will be taken up in the following sections. 


§ 62. Statutes Making Court Order Necessary to Valid Compro- 
mise. The statutes of some of the states specifically require an execu- 
tor or administrator to apply to the proper court for authority before 
proceeding to compromise a claim. 

Under the Georgia Code, 1910, § 4005, administrators, guardians 
and other fiduciaries are authorized to compromise claims in favor of 
the estates they represent, ‘‘provided the ordinary, after an examina- 
tion of the facts, shall first make an order directing such compromise.”’ 
See Pate v. Newsome, Ga., 147 S. E. Rep. 44. 

The Mississippi Code, 1930, § 1710, provides: ‘‘The court, or 
chancellor in vacation, on petition for that purpose, may authorize 
the executor or administrator to sell or compromise any claim belong- 
ing to the estate which cannot be readily collected; but an order 
authorizing a sale of any claim shall not be made until after twelve 
months from the granting of letters. The court or chancellor shall 
specify the terms, conditions and notice of such sale. In compromising 
any claim the executor or administrator may receive property, real or 
personal, in his name as such, and he shall account for the same as 
assets of the estate. The executor or administrator shall report, in 
writing, all sales and compromises to the next term of court.’’ 

In the case of Keanum v. Southern Ry. Co., Miss., 119 So. Rep. 
301, it was held that, in order for a release executed by an adminis- 
trator to be valid, ‘‘it must be based upon a valid decree of the 
chancery court authorizing the compromise and settlement afterwards 
consummated by the execution of such release.’’ 

The Indiana statutes, Burns Annotated, provide: 

‘$3141. Every executor or administrator shall proceed with 
diligence to collect the debts and demands due the estate of the de- 
ceased. Where the interests of the estate may be promoted thereby, 
the court, or judge thereof in vacation, may order the executor or 
administrator to compound debts and to buy in property, either per- 
sonal or real, at sales under execution, in favor of the estate... . 

**§ 3143. Where any debtor of a deceased person shall be unable 
to pay the whole or any part of the demand or claim of such person, 
or is insolvent or in doubtful circumstances, or where any legal or 
equitable defense is alleged against such debt or claim, the executor 
or administrator, with the approbation of the proper circuit court, or 
judge thereof in vacation, may compound with such debtor, and give 
him a discharge, upon receiving the avails agreed upon in such com- 
pounding, or upon the payment of the same being sufficiently secured.’’ 
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The Missouri statute, § 234, Rev. Stat., 1929, is brief and to the 
point. It reads: ‘‘Executors or administrators, with the approval of 
the probate court, may in all cases where they are unable to collect 
by law compromise any claim against any debtor of the decedent.’’ 

The Pennsylvania statute, 20 Pa. Stat. Ann., § 787, requires an 
executor or administrator to obtain the court’s sanction before making 
a compromise. To obtain the authority a petition must be filed in 
the Orphan’s Court, after due notice to all parties interested. If a 
decree is entered authorizing the compromise it operates ‘‘to relieve 
the fiduciary of responsibility in the premises.’’ 

The Texas statute, Art. 3430, R. C. S., provides that when an 
executor or administrator deems it for the best interests of the estate 
to purchase or exchange property, to compound bad or doubtful debts 
or to make compromises or settlements, etc., ‘‘he shall present an 
application in writing to the county court, at a regular term thereof, 
representing the facts; and, if the court is satisfied that it will be to 
the interest of the estate to grant the same, an order shall be entered 
upon the minutes, showing the authority granted.’’ 

Referring to this statute, the court, in the case of Seott v. Taylor, 
Tex., 294, S. W. Rep. 227, said: 


‘““The terms of the statute leave nothing to the administrator’s 
discretion. The power to act is vested solely in the probate court. 
In a proceeding for final settlement where the administrator’s action 
in making a compromise or composition with creditors, without an 
order from the court to do so, has been challenged by the contestants, 
the presumptions are against him and he has the burden of proving 
the fairness and justness of the transaction by disinterested testimony. 
Having acted in violation of express statutory requirement, it is a 
just rule which imposes upon him the burden of satisfactorily ex- 
plaining his unauthorized acts by competent and adequate proof. His 
own unsupported testimony to that end is generally insufficient to 
exculpate him.’’ 


In Van Dusen v. Topeka Woolen Mill Co., 74 Kans. 87 Pac. Rep. 
74, it was held that an administrator has no authority to accept less 
than the full amount in satisfaction of a claim due the estate, except 
upon the consent of the probate court. 


§ 63. Statutes Leaving the Matter to the Discretion of the Execu- 
tor or Administrator. Under a number of the state statutes applica- 
tion to the court before compromising a claim is not a required 
formality. In these states the effect of the statute is to make it pos- 
sible for the executor or administrator to secure the court’s approval 
in cases where he prefers not to go ahead on his own responsibility. 

The New York statute, section 213 of the Surrogate’s Court Act, 
is an illustration of this kind of provision. This section provides 
as follows: ‘‘Upon the application of an executor, administrator, 
temporary administrator, guardian or testamentary trustee, the surro- 
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gate may, for good cause shown, authorize the compromising or com- 
pounding of any debt, claim or demand, due or to become due, which 
it is necessary to settle, adjust or liquidate in connection with the 
settlement of an estate or fund; and the selling at public auction, on 
such notice as the surrogate prescribes, of any uncollectible, stale or 
doubtful debt or claim belonging to the estate or fund; but any party 
interested in the final settlement may show on such settlement that 
such debt or claim was fraudulently compromised or compounded.”’ 

Concerning this statute it was said in a New York decision, In re 
Corbin’s Estate, 236 N. Y. Supp. 654: 


‘‘Section 213 creates a privilege for executors and trustees, not an 
obligation upon them. Prior to its enactment, the representatives of 
the decedent settled a claim against the estate at their peril; they 
might compromise, but judicial approval of the compromise could be 
had only upon the accounting. The purpose of the amendment was 
to protect executors and trustees prior to their accounting, if they 
chose to seek the approval of the surrogate before consummating a 
settlement. They may still settle claims without such approval. If 
so, the settlement may be disapproved by the surrogate upon the 
accounting. On the other hand they will be protected if they volun- 
tarily petition for and secure the judicial approval of the surrogate.’’ 


The words ‘‘temporary administrator’’ were inserted in the New 
York statute, above quoted, by an amendment enacted in 1931. Prior 
to that time a temporary administrator had no power to make an 
application for authority to compromise a claim; nor did the surrogate 
have power to compel the making of such a claim. In re Corbin’s 
Estate, 236 N. Y. Supp. 653. 

Heaton in his work on New York Surrogates’ Courts, Fourth 
Edition, page 1254, says: ‘‘It is not in every case where a representa- 
tive desires to settle or compromise a claim that application to the 
surrogate for permission to do so should be made. The executor or 
administrator is appointed for the purpose of conducting the business 
of the estate and of exercising a careful and intelligent judgment as 
to such business. Unless the matter is of very great importance, and 
he considers that there are questions involved upon which he ought to 
take the advice of the surrogate, the representative should assume the 
responsibility which attaches to his office and act upon his own best 
judgment. Where such an application is made to the surrogate, the 
order permitting a settlement or compromise furnishes no absolute 
protection to the representative, since any party interested in the final 
settlement of the estate may show on such settlement that such debt or 
claim was fraudulently or negligently compromised or compounded. 


‘‘An executor or administrator, independent of a statute, has the 
power to compromise and adjust claims made either against or in 
favor of estates represented by him, the only risk in doing so being 
that unless the surrogate or a court having jurisdiction of the subject 
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matter thereafter sustains his acts he will be subjected te a personal 
liability.’’ 


§ 64. Decisions Under Various Statutes Permitting Compromise 
of Claims. The fact that a compromise of a claim, made by an execu- 
tor, is approved by the court, will not relieve the executor from his 
own negligence in bringing about a condition of affairs, which rendered 
the compromise necessary. Fraley v. Thomas, 98 Ga. 375, 25 S. E. 
Rep. 446. 

In this case it appeared that a judgment for $10,000 in favor of 
William Fraley against George Watkins, came to the hands of Fraley’s 
executor as one of the assets of the estate. At the time when the 
executor was appointed, Watkins was solvent and had sufficient prop- 
erty to satisfy the judgment. The executor, however, did nothing to 
enforce the judgment for a number of years and, when he finally 
attempted to collect it, it was necessary to accept a compromise, As 
a result of the compromise, which was approved by the court, the ad- 
ministrator realized about $4,500. All of the parties interested in the 
estate consented to the compromise except the plaintiff. She accepted 
her share of the proceeds of the compromise, giving a receipt which 
recited that it was ‘‘on interest in ectate of William Fraley.’’ 

At this time there was a statute, in force in the state of Georgia, 
which required an executor or administrator to place in suit every 
debt due the estate, which he might reasonably expect to recover, and 
declared that ‘‘if, by his neglect or indulgence, the debt is barred by 
the lapse of time, or is otherwise lost to the estate, he is responsible 
therefor.’’ 

The executor was held personally liable. In the opinion it was 
said: ‘‘It appears in the present case from the evidence of the execu- 
tor himself that he indulged the debtor when the latter had ample 
means to pay the debt, and that he continued to indulge him for 
more than ten years, though he knew for a considerable portion of 
that time that the debtor was gradually growing ‘weaker.’ It will 
be seen, therefore, that the failure to collect the debt in full was due 
to the executor’s own negligence. This being so, he was liable for so 
much of the debt as was lost to the estate; and it could make no 
difference that the compromise finally effected was approved by the 
ordinary. The effect of the ordinary’s approval was merely to show 
that the compromise was necessary or proper under the circumstances 
then existing. It could not relieve the executor from liability for the 
negligence which rendered the compromise necessary.”’ 

An order issued by a probate court, authorizing an executor or 
administrator to compromise a claim, will not protect the executor or 
administrator if, after the compromise has been made, it appears that 
the entire amount of the claim, by the exercise of due diligence, could 
have been collected. In re Hutton’s Estate, 92 Mo. App. 132. 
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In this case it appeared that, among the assets of the estate of 
F. M. Hutton were several notes aggregating, with interest, $1,020.06. 
The notes were signed by a brother of the decedent and another one 
of his brothers was appointed administrator of his estate. After 
letters of administration had been issued, the administrator filed a 
petition in the Probate Court, setting forth that the maker of the 
notes was entirely insolvent, that an action against him on the notes 
would be fruitless, and that it would be for the best interest of the 
estate to compromise the notes on the best terms obtainable. The 
eourt thereupon made an order authorizing the administrator to com- 
promise the claim on the notes. Acting pursuant to this authority, the 
administrator accepted from the maker $100 in payment. 

The first opportunity that the other parties interested in the estate 
had of questioning this transaction in any way was when the adminis- 
trator presented his final account to the court. The court found, in 
effect, that the representations of the administrator were false, or 
which is the same thing, that the debtor was solvent and that the 
administrator could have collected the notes by the use of proper 
diligence. It was held that the administrator was liable for the un- 
collected balance of the amount due on the notes. 

The power of the court to authorize a compromise is discussed in 
Appeal of Johnson, 71 Conn. 590, 42 At. Rep. 662. The record in 
this case set forth a somewhat exceptional state of facts. Harold St. 
C. Johnson died in June, 1896, leaving an estate of about $60,000. 
His surviving heirs at law were three sisters and two brothers. No 
will was found and an administrator was appointed, who administered 
the estate as an intestate estate. Under the distribution each of the 
brothers and sisters received a little over $11,000. Some eighteen 
months after the distribution was made, a paper, purporting to be the 
last will of Harold Johnson, was found. It was admitted to probate 
and an administrator with the will annexed appointed. As the disposi- 
tion of the estate made by the will was very different from that made 
by the distribution, it became the duty of the administrator with the 
will annexed to recover, if possible, from each of the distributees, 
except one of the sisters, who was named in the will as the residuary 
legatee, all or a part of what they had received. 

By reason of their mental condition, conservators had been ap- 
pointed for two of the sisters, and it appeared that, during the time 
between the distribution of the estate and the discovery of the ‘will, 
the conservators had expended, in behalf of their wards, a large por- 
tion of the amounts which they had received. It also appeared that 
one of the brothers lived in California, beyond the jurisdiction of the 
Connecticut courts, and that, by reason of having expended a large 
portion of what he had received, he was unable to respond to the 
administrator’s claim for restitution. Some of the heirs intended to 
appeal from the order admitting the will to probate. In short any 
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attempt by the administrator to enforce his claims would probably 
have resulted in large, uncertain and expensive litigation and would 
certainly have brought great hardship to all of the distributees except 
the sister who was named as residuary legatee. 

All of the parties then got together and submitted a plan of com- 
promise to the court. The question before the court was whether it 
had the power to authorize the administrator and the conservators 
of the sisters to make such a compromise and settlement. 

At the time of this decision a statute empowered courts of probate 
to ‘‘authorize executors, administrators, and trustees in insolvency 
to compromise and settle any doubtful or disputed claims or actions, 
or any appeal from probate in favor of or against the estates repre- 
sented by them respectively.’’ 

In holding that the court had power, so far as the administrator 
was concerned, to authorize the compromise, it was said: ‘‘The claims 
of the administrator in the present case come clearly within the class 
of claims covered by this statute, and the power to authorize him to 
compromise and settle them is expressly given to the probate court; 
and by clear implication it is also given to the superior court, as an 
appellate court of probate, in such cases. An executor or adminis- 
trator, without any special authorization, may settle and discharge 
any claims the estate may have against others, and consequently he 
may compromise and settle doubtful or disputed claims of that kind, 
or may submit them to arbitration. But he does this, always, subject 
to the approval of the probate court in passing upon his financial 
account and so to speak, at his peril to a certain extent, while, under 
the statute, he in effect gets this approval in advance of the act of 
settlement and compromise, and this measure of protection the 
Superior Court has the power to give him in the present case.’’ 

Where an. executor or administrator compromises a claim due the 
estate, without having been authorized to do so by the court, the 
burden is on him to show that the settlement was a proper one, and 
the fact that the executor or administrator acted in the matter by 
advice of counsel will not be sufficient for this purpose. In re Quinn’s 
Estate, 9 N. Y. Supp. 550. 

In this ease parties interested in the estate objected to the execu- 
tor’s accounting on the ground that he had settled a judgment in the 
sum of $852 for $500. The executor testified that it was the best 
settlement that could be effected at that time, and that it was made 
under the advice of the attorney who represented the estate. No ap- 
plication had been made to the court for authority to settle on this 
basis and no evidence was given, either by the objecting parties or by 
the executor, as to the circumstances under which the compromise was 
made. In these circumstances the court said ‘‘it was the duty of the 
executor to establish affirmatively the propriety of the compromise. 
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In view of this condition of the proof, the objection must be sus- 
tained.”’ 

Under a Montana statute which provided that an executor or ad- 
ministrator might, with the approbation of the probate court, com- 
promise a claim due the estate, when it appeared to be for the best 
interest of the estate, it was held that the compromise of a claim 
against a life insurance company, on a policy issued to the decedent, 
might be authorized to be made ‘‘to the best possible advantage’’ 
though the terms had not been definitely agreed on. Maulville v. 
Pacific Mutual Life Insurance Co., 19 Mont. 95, 47 Pac. Rep. 650. 

The court said: ‘‘The statutes in force prescribed no formal 
method in which the administrator should obtain the approbation of 
the court or judge to the compromise he contemplated, nor did they 
require any notice to be given of the application for it. Evidently 
what the law had mainly in view in such a case was that the adminis- 
trator should consult with the probate judge, as a conservator of the 
estates of decedents, and obtain his assent as such to any compromise 
he proposed to make.”’ 

These decisions show that an executor or administrator must act 
with care and discretion in compromising claims due the estate. Where 
the statute requires him to do so, he must first apply to the proper 
court for authority and, even though the statute does not make such 
application obligatory, the executor or administrator will be acting 
for his own protection in first obtaining the court’s sanction to a 
proposed compromise in cases where there is any doubt that the settle- 
ment is for the best interests of the estate. 


(To be continued) 
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Banking Decisions 
In this department are published each month all of the important decisions of 


the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


RIGHTS OF DEPOSITOR ON FAILURE OF 
COLLECTING BANK 


Olinger v. Sanders, Appellate Court of Indiana, 174 N. E. Rep. 513 


Where the payee of a check indorses it without restriction and 
deposits it, title passes to the bank and on the failure of the bank, 
after the collection is made, the depositor is merely a general 
ereditor and is entitled to no preference over other depositors in 
payment. The situation is not changed by a custom of the bank 
to charge checks back in the event of dishonor, nor by a stipula- 
tion to that effect in the deposit slip. 


Petition by Raymond P. Olinger against James O. Sanders, receiver 
of the Huntingburg Bank, asking that claim be allowed as a preferred 
claim. Judgment was entered allowing the claim as a general claim, 
and petitioner appeals. Affirmed. 

Eldo W. Wood, of Huntingburg, and William D. Curll, of Peters- 
burg, for appellant. 

Leo H. Fisher, of Huntingburg, for appellee. 


WOOD, J.—Appellant, as a creditor of the Huntingburg Bank, 
filed his petition in the Dubois circuit court, asking that his claim be 
allowed, and ordered paid by appellee, receiver of said bank, as a 
preferred claim. This petition was transferred to the trial docket, 
trial was had, the claim was allowed as a general claim and ordered 
paid as such. Judgment-was entered accordingly. Motion for a new 
trial was overruled. From said judgment this appeal is taken. 

The following facts are disclosed by the record: The appellant was 
a contractor engaged in constructing a bridge pursuant to a contract 
with the state highway commission of Indiana. At 3:30 o’clock p. m. 
on February 20, 1929, appellant deposited with the Huntingburg 
Bank, which was a bank of discount and deposit, a voucher payable 
to his order, drawn by the auditor of state, upon the treasurer of state 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 272. 
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for the sum of $4,597.20, also a check payable to appellant, issued by 
the Marquette Cement Manufacturing Company for the sum of $304. 
At the same time of making said deposit, appellant filled out a deposit 
slip, upon a form which was in use and furnished by the bank to its 
customers. It was in words and figures as follows: 


‘‘Huntingburg Bank. 

‘‘In receiving items for deposit and collection, this bank acts as 
depositor’s collecting agent and assumes no responsibility beyond the 
exercise of due care. All items are credited subject. to final payment 
in cash or in solvent credits. This bank will not be liable for deposits 
or negligence of its duly selected correspondents nor for losses in 
transit, and each correspondent so selected shall not be liable except 
for his own negligence. This bank or its correspondents may send 
items directly or indirectly to any bank including the payor, and 
accept its draft or credit as conditional payment in lieu of cash, it 
may charge back any item any time before final payment, whether 
returned or not, also any item drawn on this bank not good at close 
of business on day deposited. 

‘‘Under this agreement, items listed below are hereby deposited by 
R. P. Olinger. 

Huntingburg, Ind. Feb. 20, 1929. 


Currency 
Coin 
Checks as follows 
I I I a icy cssnsdan\denineusceginsuobenaccenbuevndstaxanen 304.00 
CN S571 SRR a eee ees ee eee een ee rom tere st ae 4597.20 
i) EE ae nee ire: Fae ec aece ee tna eG PE. ahr, Oh oe ee $4901.20 
‘“Original. 


“See that all checks and drafts are indorsed.’’ 


Appellant had been a customer of the Huntingburg Bank and 
had maintained a checking account there for some time previous to 
the date of the transactions above mentioned. Upon February 20, 
1929, before making deposit of the two items he had a balance in his 
checking account of $65.02. Upon the same day of the receipt of the 
state voucher and check by the bank, from appellant, the bank gave 
him credit in his passbook for the sum of $4,901.20 and entered the 
amount on the individual ledger sheet to his credit. Upon the same 
day, the state voucher, which had been indorsed by appellant, ‘‘R. P. 
Olinger,’’ was, together with the other items, mailed by the Hunting- 
burg Bank to its correspondent, the Fletcher American National Bank 
of Indianapolis. On February 21, 1929, the Fletcher American Na- 
tional Bank indorsed said voucher, ‘‘Paid,’’ charged it to the account 
of the treasurer of state, and placed the amount thereof, to wit, 
$4,597.20, to the credit of the Huntingburg Bank. On February 22, 
1929, which was a legal holiday, the bank was not open for business. 
On the morning of February 23, 1929, the Huntingburg Bank was 
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closed because of insolvency, and the appellee was thereafter appointed 
as receiver. The amount received from the state voucher passed into 
the hands of the appellee as receiver of the bank as part of its assets 
and he now has possession thereof. On February 20, 1929, the appel- 
lant drew five checks against his account amounting to the sum of 
$82.37. Upon February 21, 1929, he drew five checks against his 
account amounting to the sum of $74.47. All these checks were paid 
by the Huntingburg Bank and charged to the appellant’s account upon 
the same day upon which they were written. Appellant had, on 
several occasions previous to this, deposited state vouchers of the same 
kind in the Huntingburg Bank. They had never been held up or 
returned for nonpayment. He testified that he did not intend to 
check against the amount of the state voucher until it had cleared, but 
he did not communicate this fact to any of the officers of the bank. 

The only error assigned is, ‘“That the court erred in overruling 
appellant’s motion for a new trial.’’ 

The reasons alleged for a new trial are: (1) That the decision of 
the court is not sustained by sufficient evidence: (2) that the decision 
of the court is contrary to law. 

The issue of fraud was not tendered in the pleadings, nor was 
there any evidence introduced upon the trial of the cause, tending 
in any way to show that there was any fraudulent conduct, upon the 
part of any one connected with the operation of the Huntingburg 
Bank, which induced the appellant to deposit the state voucher with 
the bank. That issue therefore is not in this case. Union National 
Bank v. Citizens’ Bank (1899) 153 Ind. 44, 54 N. E. 97, 100; Barger 
v. Stults (Ind. App. 1930) 172 N. E. 549. 

The state voucher was a negotiable instrument, Burns’ 1926, 
§ 11360, and the indorsement ‘‘R. P. Olinger’’ was a blank indorse- 
ment, Burns’ 1926, § 11393. 

The rule applying to bank deposits in this state, in the absence of 
some special agreement, was well stated by Jordan, C. J., in the case 
of Union National Bank v. Citizens’ Bank, supra, as follows: 


“‘The rule which prevails and is generally recognized in regard to 
bank deposits is that, where a deposit is made in a bank in the ordi- 
nary course of business, either of money, or of drafts or checks re- 
ceived and credited as money, the title to the money or to the drafts 
and checks deposited, in the absence of any special agreement or 
direction, passes to the bank, and the relation of debtor and creditor - 
arises between the depositor and the bank, without any element of a 
trust entering into the case. The bank, in such cases acquires title 
to the money, checks, or drafts deposited, upon the implied agreement 
upon its part to pay full consideration for the same when called upon 
by the depositor in the usual course of business.’’ 


The above rule is in harmony with the great weight of authority, 
and since that date the decision by Chief Justice Jordan has been 
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adhered to by this court in the following cases: Shopert v. Indiana 
National Bank, et al. (1908) 41 Ind. App. 474, 83 N. E. 515; Second 
National Bank v. Gibboney (1909) 43 Ind. App. 492, 87 N. E. 1064; 
Downey v. National Exchange Bank (1911) 52 Ind. App. 672, 96 N. 
E. 403; Beard v. People’s Saving Bank (1913) 53 Ind. App. 185, 101 
N. E. 325. 

Where the facts and circumstances accompanying the deposit 
indicate an understanding between the parties that the check, draft, 
voucher, or other instrument is deposited for collection only, the 
weight of authority is to the effect that the title does not pass to the 
bank in which the deposit was made. Shopert v. Indiana National 
Bank, supra; Downey v. National Exchange Bank, supra. See note 
to Fourth National Bank v. Bragg (Va.) 11 A. L. R. 1034. 

Whether or not a deposit was a general or special deposit, and 
what the intention of the parties really was, is a question of fact for 
the court or jury trying the case to determine, from all the evidence 
as to custom, course of dealing, understanding, and circumstances of 
the particular case under investigation. And when the evidence is 
conflicting it will not be reviewed by the Appellate Court, Union 
National Bank v. Citizens’ Bank, supra; Downey v. National Exchange 
Bank, supra; Fourth National Bank v. Bragg, supra; Baldwin State 
Bank v. National Bank of Athens, 144 Ga. 181, 86 8. E. 538; Spooner 
v. Bank of Donalsonville, 144 Ga. 745, 87 S. E. 1062; Sternberg v. 
Crohon & R. Co., 172 N. C. 731, 90 S. E. 935; Washington Shoe Mfg. 
Co. v. Duke, 126 Wash. 510, 218 P. 232, 37 A. L. R. 611; Weed v. 
Boston & M. R. R., 124 Me. 336, 128 A. 696, 42 A. L. R. 487. 

The courts seem to be quite well agreed upon this proposition; but 
in their application of the various tests as determining factors in 
ascertaining the intention of the parties, there is a conflict of authority. 

When there is no definite understanding between the depositor and 
bank, some of the most salient facts considered by those courts, hold- 
ing that title to a check, draft, or voucher passes immediately to the 
bank upon deposit and upon which their opinions seem to be founded, 
are the following: That the indorsement is not restricted; that the 
depositor is immediately given credit for the amount on his passbook, 
and upon the books of the bank; that he is immediately given the 
right to check against the deposit; that he does actually check against 
the same; and that the checks are presented and paid. And as was 
suggested in the case of In re Ruskay (C. C. A.) 5 F. (2d) 143, 151, 
the interpretation placed upon the transaction by the parties them- 
selves is given great weight in determining their intention; the court, 
speaking through Judge Rogers, saying: ‘‘The entry on the books is, 
however, significant of the intent with which the trust company re- 
ceived the checks when the deposit was made. For the practical in- 
terpretation given to the deposit slips by the parties themselves, before 
any controversy arose, is the best indication as to what they intended 
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and understood the transaction meant. That the practical interpreta- 
tion given by the parties to an agreement while they are engaged in 
the performance of it may be considered by the courts is a well-estab- 
lished principle of law. In Chicago v. Sheldon, 9 Wall. 50, 54, 19 
L. Ed. 594, the court declared that, ‘In cases where the language used 
by the parties to the contract is indefinite or ambiguous, and, hence, 
of doubtful construction, the practical interpretation by the parties 
themselves is entitled to great, if not controlling, influence, ... in 
an executory contract, and where its execution necessarily involves a 
practical construction, if the minds of both parties concur, there can 
be no great danger in the adoption of it by the court as the true 
one.’ ”’ 

In support of the above proposition, see the following authorities: 
Wasson, County Treasurer v. Lamb (1889) 120 Ind. 514, 22 N. E. 
729, 6 L. R. A. 191, 16 Am. St. Rep. 342; Union National Bank v. 
Citizens’ Bank, supra; Fourth National Bank v. Bragg, supra; Weed 
v. Boston & M. R. R., supra; Spooner v. Bank of Donalsonville, supra; 
Sanders v. W. B. Worthen Co., 122 Ark. 104, 182 S. W. 549; Acme 
Hay & Mill Feed Co. v. Metropolitan National Bank, 198 Iowa 1337, 
201 N. W. 129; Midland National Bank v. Roll, 60 Mo. App. 585; 
Palo Alto County v. Ulrich, 199 Iowa 1, 201 N. W. 132; Williams v. 
Cox, 97 Tenn. 555, 37 S. W. 282; Walker & Brock v. Ranlett Co., 89 
Vt. 71, 93 A. 1054. 

The facts in the case at bar are very similar to many of the cases 
above cited, and unless the statement upon the deposit slip had the 
effect of limiting the deposit of the state voucher to a deposit for 
collection only, it must be held that the title thereto passed to the 
bank. 

Although there is not entire uniformity among the courts, the 
weight of authority supports the view that while a statement on the 
deposit slip, or in the passbook, such as here involved, should be con- 
sidered in determining the intention of the depositor and the bank, 
it is not conclusive. 

In the case of Douglas v. Federal Reserve Bank, 271 U. S. 489, 
46 8. Ct. 554, 556, 70 L. Ed. 1051, the passbook had printed upon its 
face the following: ‘‘All out of town items credited subject to final 
payment.’’ Justice Stone, delivering the opinion of the court, in com- 
menting upon the effect of the above statement, used this language: 


“‘Tt is not necessary to decide any of these questions here, for when 
paper is indorsed without restriction by a depositor, and is at once 
passed to his credit by the bank to which he delivers it, he becomes the 
ereditor of the bank; the bank becomes owner of the paper, and in 
making the collection is not the agent for the depositor. [Citing 
authorities. ] 

“Such was the relation here between the plaintiff and the Douglas 
Bank, unless it was altered by the words printed on the passbook to 
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the effect that out of town items were credited ‘subject to final pay- 
ment.’ The meaning of this language, as the cashier of the Douglas 
Bank testified, and as the court below held, was that, if the check was 
not paid on presentation, it was to be charged back to plaintiff’s 
account. The check was paid, and the drawer and indorsers dis- 
charged. [Citing authorities. ] 

‘*Without these words, the relationship between the plaintiff and 
the bank was that of indorser and indorsee; and their use here did 
not vary the legal rights and liabilities meident to that relationship, 
unless it dispensed with notice of dishonor to the depositor. As was 
said by the court in Burton v. United States [196 U. S. 283, 25 S. 
Ct. 243, 49 L. Ed. 482], supra. [Citing authorities. ] 

‘“‘The testimony . . . as to the custom of the bank, when a check 
was not paid, of charging it up against the depositor’s account, did 
not in the least vary the legal effect of the transaction; it was simply 
a method pursued by the bank of exacting payment from the indorser 
of the check, and nothing more. There was nothing whatever in the 
evidence showing any agreement or understanding as to the effect of 
the transaction between the parties—the defendant and the bank— 
making it other than such as the law would imply from the facts 
already stated.’’ 


See also cases Plumas County Bank v. Bank of Rideout, Smith & 
Co., 165 Cal. 126, 131 P. 360, 47 L. R. A. (N. S.) 552; Burton v. 
United States, 196 U. S. 283, 25 8. Ct. 243, 49 L. Ed. 482; Raynor v. 
Scandinavian-American Bank, 122 Wash. 150, 210 P. 499, 500, 25 A. 
L. R. 716; Vickers v. Machinery Warehouse & Sales Co., 111 Wash. 
576, 191 P. 869; 2 Bolles Modern Law of Banking, § 22, p. 535; 2 
Morse on Banks and Banking (5th Ed.) §§ 577, 578. 

In the case of Raynor v. Scandinavian-American Bank, supra, the 
deposit slip contained this stipulation printed on its margin: ‘‘ Checks 
on this bank and on other Tacoma clearing house banks will be 
credited conditionally. If not found good at the close of business, they 
will be charged back to depositors and the latter notified of the fact. 
In making this deposit the depositor hereby assents to the foregoing 
conditions.’’ In disposing of this phase of the case the court said: 
‘‘The second of the contentions is, we think, also without foundation. 
The condition written on the deposit slips amounted to nothing more 
than an agreement between the bank and each of the several depositors 
that if the check deposited was not found to be good at the close of 
business on the day of the deposit, it could be charged back to the 
depositor. Such an agreement we held in Vickers v. Machinery Ware- 
house & Sales Co., 111 Wash. 576, 191 P. 869, did not constitute a 
deposit for collection, but was a sale of the paper to the bank and 
passed title to the paper, subject only to the right of rescission if 
the paper subsequently proved to be without value. In that case we 
said: ‘It has been argued that the fact that the Chicago bank took 
this draft considering that it had the right to charge the same back to 
the machinery company if it were not paid, shows that the bank did 
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not become the absolute owner of the draft; that it could not maintain 
the dual position of being the absolute owner and at the same time 
reserve the right to charge back if the draft were not paid. This argu- 
ment is fully answered by the Supreme Court of the United States in 
Burton v. United States, supra [196 U. S. 283, 49 L. Ed. 482, 25 S. 
Ct. 243], when it says: ‘‘The testimony of Mr. Brice, the cashier of 
the Riggs National Bank, as to the custom of the bank when a check 
was not paid, of charging it up against the depositor’s account, did 
not in the least vary the legal effect of the transaction; it was simply 
a method pursued by the bank of exacting payment from the indorser 
of the check, and nothing more.’’’ ”’ 

In the case of Jefferson Bank v. Merchants Refrigerating Co., 236 
Mo. 407, 189 S. W. 545, 546, the court held that an indorsement upon 
the cover of the deposit book reading thus, ‘‘this bank in receiving out 
of town checks and other coliections, acts only as your agent; and does 
not assume any responsibility beyond due diligence on its part, the 
same as on its own paper. (Signed) Jefferson Bank,’’ could be waived 
by the bank, and that the title to the draft deposited by a customer 
passed to the bank. 

The weight of authority also sustains the conclusion that the title 
to the voucher in this case passed to the bank; that, paraphrasing the 
language of the court in the case of Raynor v. Scandinavian-American 
Bank, supra, ‘‘the condition written on the deposit slip amounted to 
nothing more than an agreement between the Huntingburg Bank and 
the appellant, that if the state voucher deposited was found not to be 
good, it would be charged back to the bank,’’ would not prevent the 
passing of title. 

The effect of the right to charge back a check to the depositor, on 
passing of title to the bank, was disposed of by Justice Stone, in the 
ease of Douglas v. Federal Reserve Bank, supra, in this language: 
‘‘While there is not entire uniformity of opinion, the weight of 
authority supports the view that upon the deposit of paper unrestrict- 
edly indorsed, and credit of the amount to the depositor’s account, the 
bank becomes the owner of the paper, notwithstanding a custom or 
agreement to charge the paper back to the depositor in the event of 
dishonor.’’ 

In support of this statement many authorities are cited. The fol- 
lowing authorities also sustain this statement of the law: 2 Morse on 
Banks and Banking, supra; 2 Bolles, Modern Law of Banking, supra; 
Palo Alto County v. Ulrich, supra; Midland National Bank v. Roll, 
supra; Walker & Brock v. Ranlett Co., supra. 

The appellant testified that he did not intend to check against the 
amount of the deposit represented by the state voucher until it had 
been paid, but that he did not communicate this fact to the bank. His 
intention, of which the bank had no notice, could have no weight in 
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determining the nature of the transaction. Washington Shoe Manu- 
facturing Co. v. Duke, supra. 

The facts also disclose that the voucher was paid upon February 
21, 1929, and that the Fletcher American National Bank had given 
the Huntingburg Bank credit for the amount thereof on that day. 
The transaction was thus completed, so that the relation of debtor 
and creditor was created between the appellant and the Huntingburg 
Bank before its failure. Union National Bank v. Citizens’ Bank, 
supra; Palo Alto County v. Ulrich, supra; King v. Bowling Green 
Trust Co., 145 App. Div. 398, 129 N. Y. S. 977. 

Finding no error, the judgment is affirmed. 


RIGHTS OF DEPOSITOR WHERE BANK RE- 
FUSED TO PAY CHECKS PRIOR TO FAILURE 


Hiatt v. Miller Bank, Springfield, Mo., Court of Appeals, 34 S. W. 
Rep. (2d) 532 


A depositor issued three checks against her account. They were 
sent to the drawee for collection by the holder. Although the de- 
positor had sufficient funds to pay the checks the bank held them 
and failed sever days later without paying them. It was held that 
the depositor was a preferred creditor and, as such, entitled to 
payment in full. 


Claim for preference by Mattie Hiatt against the Miller Bank and 
another. Judgment for defendants, plaintiff’s motion for new trial 
was overruled, and plaintiff appeals. 

Reversed and remanded, with direction. 

Robert Stemmons, of Mt. Vernon, for appellant. 

Farrington & Curtis and Paul W. Barrett, all of Springfield, for 
respondents. 


SMITH, J.—On the 5th day of February, 1929, the plaintiff filed 
her claim for a preference with the commissioner of finance, in charge 
of the liquidation of Miller Bank of Miller, Mo. There is no complaint 
as to the form of the claim or pleadings in this case; therefore we 
do not set the pleadings out in full, but the plaintiff’s claim sets out 
her theory of the case, and that part which is material here is as 
follows: 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 131. 
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‘‘Mattie Hiatt, of lawful age, being duly sworn, on her oath states 
that there is due her from the Miller Bank, Miller, Missouri, the sum 
of four hundred and twenty-five dollars, on October 10th, 1928, which 
amount is now due and unpaid, and for which she is entitled to a 
preferred claim on account of the following facts, viz: That she drew 
her checks for the above amount and delivered the same to the payee 
thereof, and that said checks were turned into said bank, in the usual 
course, for payment, and that said checks were in said Miller Bank 
for a long time prior to the closing of said bank, dishonored and 
unpaid, but retained by said bank until the closing thereof, when 
claimant at all times had sufficient money to pay said checks and said 
bank had on hands at all times sufficient money to pay the same, and 
that after the closing of said bank, said checks were returned to the 
payee thereof unpaid, so that claimant was forced to and did pay the 
amount of such dishonored checks to the payee thereof... . 

‘‘Affiant further states that prior to the closing of said bank she 
made and executed her negotiable promissory note to said bank for 
the sum of four hundred and ninety dollars, and that said bank would 
be entitled to an offset of credit against this claim for said amount, if 
said note belongs to and is a part of the assets of said bank, but this 
affiant is informed and verily believes that the said note was surrep- 
titiously taken from the assets of said bank, immediately prior to the 
closing thereof by one Dewell, who was an officer of said bank, and 
that said note is now in the possession of The McDaniel National Bank 
of Springfield, Missouri, who are claiming to be purchasers thereof 
from said Dewell, and who are threatening to attempt the collection 
thereof from this claimant. Affiant further states that there are no 
other credits or set-offs against this claim in favor of said bank. 

‘‘Claimant prays that this claim be approved by the Commissioner 
of Finance in charge of said bank, conformable to the laws of 
Missouri.’’ 


The plaintiff in her claim asked for a preference on an additional 
$100 which she had deposited a few hours before the bank closed, and 
for an additional amount allowed as a general claim. 

On November 7, 1929, the court rendered judgment denying prefer- 
ence to any part of the claim, and, after the court denied the motion 
for a new trial, proper steps were taken for an appeal to this court. 

In her brief and argument the plaintiff does not contend that the 
court erred in not allowing her claim as a preference for the $100 
deposited a few hours before the bank closed, but directs all her atten- 
tion to the part of the claim described in the part of the petition 
heretofore quoted, and to the action of the trial court to that part of 
the claim only are we concerned. 

The facts are very simple, and about which there is no controversy. 
On September 27, 1928, the plaintiff borrowed from the Miller Bank ~ 
$490 and deposited the amount in the bank. She gave her note to the 
bank for that amount, and the note was later held by another party, 
so she was told, and M. E. Morris, cashier of the People’s Bank of 
Miller, testified, without objection, that he had it from the McDaniel 
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National Bank that the Hiatt note was there to secure some personal 
indebtedness of some officers of the Miller Bank. On September 27, 
1928, the day plaintiff borrowed the money from the Miller Bank and 
deposited the amount in said bank, she gave three checks on the 
Miller Bank to Etta Rutherford, introduced as Exhibit A for $280; 
Exhibit B for $5; and Exhibit C for $43.35. These three checks 
aggregated $328.35. Each of these checks was indorsed by Etta 
Rutherford and cashed by the Spring River Bank of La Russel, Mo., 
and each check was indorsed by that bank to the Bank of Aurora on 
September 29, 1928, and in turn each check was indorsed by the Bank 
of Aurora to the McDaniel National Bank of Springfield, and indorsed 
by that bank on October 2, 1928. 

The McDaniel National Bank was the correspondent bank of the 
Miller Bank, and it was agreed by stipulation that the Exhibits A, B, 
and C, were in the MeDaniel National Bank on the 2d of October, 
1928, and on that day indorsed by that bank and transferred to the 
Miller Bank, and that they were probably received by the Miller Bank 
on the 3d day of October, 1928. It was further admitted that at that 
time the Miller Bank did not have funds in its correspondent bank 
sufficient to have issued drafts in payment of the remittance in which 
these checks were sent and of which they were a part. 

It was shown by plaintiff’s witness that a bank draft is the usual 
customary remittance for checks which come through the mail as these 
had come, and that they are never paid in currency and specie. 

The cashier of the McDaniel National Bank testified that these 
checks reached his bank through the Bank of Aurora, and all were 
forwarded to the Miller Bank on October 2, 1928, and the testimony 
was that they reached the Miller Bank on October 3, seven days before 
the bank closed, and were found there when the bank closed, and each 
check marked with the words ‘‘Bank Closed.’’ 

The plaintiff’s motion for new trial contained the following assign- 
ments: 


‘First: Under the undisputed evidence in the record the plaintiff 
is entitled to a preference. 

‘*Second: The court erred in finding for the defendant under the 
law and the evidence of the case. 

‘‘Third: Under the law and the evidence the judgment and decision 
of the court is for the wrong party.’’ 


The plaintiff in her ‘‘Points and Authorities’’ states her position 
in the following language: ‘‘It is the duty of a bank to pay on demand 
all checks drawn by depositors on their checking account to the amount 
of their respective deposits. The fact that plaintiff had on deposit 
sufficient funds to pay the checks which arrived in the Miller Bank, 
when it was open and doing business, made it the duty of that bank 
to honor and pay the checks, and the failure to pay the checks there- 
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after constituted the bank, and the commissioner of finance in charge 
of the liquidation of the bank, trustee as respects the right of prefer- 
ence.”’ 

She relies upon the decision of the courts in the case of Johnson 
vy. Farmers’ Bank of Clarksdale (Mo. App.) 11 8S. W. (2d) 1090 and 
the case of Claxton v. Cantley (Mo. App.) 297 S. W. 975. The 
respondent attempts to justify the action of the trial court by the 
decision in the case of Midland National Bank v. Brightwell, 148 Mo. 
358, 49 S. W. 994, 996, 71 Am. St. Rep. 608. In the Bank v. Bright- 
well Case we think the agreed statement of facts is not the same as 
here. We shall not set out the facts, but in that case the controversy 
was over a claim for $2,650, and the opinion of the court said: ‘‘If 
it can be said that its collection items augmented the assets of the 
Slater Bank, it would seem that there is no escape from the conclusion 
that it constituted a trust fund.’’ And the court then, in its opinion, 
after referring to the facts that the bank issued its own exchange 
knowing that it had no money in St. Louis with which it could be 
honored, as well as no money on deposit, used this language: 


“‘The agreed facts fail to show that the Slater Bank had any funds 
on hand at the time it made this exchange on its books, with which 
it could have met the checks of the depositors on whom the collections 
were sent, except $449. In other words, if the Slater Bank had re- 
ceived these collections on parties who were not its depositors, it is 
clear it would not have owed the amount thereof to the Midland Bank 
until they were collected; and even had it, in anticipation of such 
collection, credited to the Midland Bank with the sum thereof, no 
principle of law or equity would have precluded it from canceling 
such credit because in fact it had not received the money. In this 
ease it did not receive any money, and there was no augmentation of 
its assets, and the agreed statement shows no funds on hand at the 
time of the book entries, except $449, not a dollar of which is shown 
to have been received from the depositors owing the several collections. 

‘‘When this court has spoken of assets being increased by the re- 
ception of a trust fund heretofore, it clearly meant actual assets, not 
the mere juggling of accounts, whereby debts due depositors were 
transferred to become a debt due a correspondent who sent collections. 

‘*We are not disposed to hold that the mere canceling of a liability 
to one debtor, and the transferring it to another on the same books, 
is an actual increase of assets. 

‘*For these transfers to have such an effect, there must have been 
funds in the bank upon which such transfers could have operated.” 


Such are not the facts in this case. The record shows that the 
money was on deposit in the bank to the credit of the plaintiff, that 
her checks were received seven days before the bank failed and held 
by the bank until it closed, and the inventory introduced in evidence 
showed that when the bank closed it had cash in safe (currency, gold, 
and silver) to the amount of $1,802.37. We think the decision in the 
Midland National Bank v. Brightwell is not authority directing in this 
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ease because of the difference in facts, and that the facts in this case 
are more nearly in accord with the facts in the cases of Johnson v. 
Farmers’ Bank of Ciarksdale (Mo. App.) 11 S. W. (2d) 1090, and 
Claxton v. Cantley (Mo. App.) 297 S. W. 975. In the case of Claxton 
v. Cantley, supra at page 976 of 297 S. W. we find this language, 
which we think very much in point here: 


‘‘The essential facts in this case are that, while the Farmers’ & 
Merchants’ Bank was a going concern and at a time when Claxton 
had on deposit therein and the bank had in its hands sufficient funds 
with which to pay Claxton’s check for $1,000.70, that check was pre- 
sented and its payment refused without any legal excuse. In five days 
thereafter the bank closed. When it closed it had on hand more than 
$1,000.70. Appellant insists that when this check was presented the 
relation that existed between Claxton and the bank was that of ecredi- 
tor and debtor, and the refusal of the bank to pay the check did not 
change that relation, and hence such relation continued until the bank 
closed and still continues. 

‘“We can see no distinction in principle between this case and the 
ease of Bank of Poplar Bluff v. Millspaugh decided by this court and 
reported in 275 S. W. 579, and which was afterward approved by 
the Supreme Court in [313 Mo. 412] 281 S. W. 733 [47 A. L. R. 754]. 
In that case a depositor in a bank at Puxico, Mo., drew a draft 
against her deposit, payable to the Bank of Poplar Bluff. This draft 
was presented for payment to the bank at Puxico, which accepted the 
same and agreed to pay it, but did not do so, and failed before the 
payment was made. The bank had on hand money sufficient to pay 
the draft when it was presented. We held in that case that after the 
draft was presented the bank at Puxico held the amount of the draft 
as trustee or agent for the holder of the draft and that fact entitled 
the party to a preference. The only difference in the facts in that 
case and this one is that the bank on which the draft was drawn in 
that case accepted it and agreed to pay it, but failed to do so. In 
this case the bank on which the check was drawn refused to pay the 
check when it was presented, although it had money on hand sufficient 
to pay it. We do not think the difference in the facts can change the 
result. The money having been available with which to pay the 
check, and the bank having no legal ground for its refusal to pay, it 
was its duty to pay it. That being true, its refusal to pay was wrong- 
ful and the other creditors of the bank should not be allowed to profit, 
nor should the drawer of the check be made to suffer by the wrongful 
act of the bank in refusing to pay the check. Had the bank paid the 
check as it was its duty to do, Claxton would have had $1,000.70 and 
the assets of the bank when it closed would have been $1,000.70 less. 
The legal effect, therefore, of the wrongful act of the bank in refusing 
to pay the check was to swell the assets of the bank at the time of its 
closing in the same amount. All that the acceptance of the draft and 
the agreement to pay it by the bank at Puxico in that case meant was 
that the bank admitted liability upon the draft. The facts in this 
case show admission of liability on the check, but the refusal to pay 
it when presented was based on the contention that the bank was not 
required to pay until some future time. When that condition is found 
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to be without justification, then the two cases are, in law, exactly 
alike.”’ 


Testimony was introduced in this case that the liquidating officer 
had collected sufficient from the assets of the bank to pay the banks 
holding the collateral placed by the failed bank and to pay about 
$9,000 of the preferred claims and had about $10,000 then on hand to 
be distributed on claims. We think, under the holding in the case of 
Johnson v. Farmers’ Bank, supra, the trial court should have allowed 
this claim as a preference. On page 1091 of that opinion we find 
this language, which we think to the point: ‘‘It is not disputed that 
plaintiff’s money was on deposit in the bank. In the light of the 
record, it is not necessary to determine whether such deposit was 
general or special, or the relation created between the parties by the 
making of such deposit. If it be conceded that the deposit was gen- 
eral, thus creating the relation of debtor and creditor, such relation 
was changed when the $3,200 check was drawn by plaintiff against 
such deposit and presented to defendant bank for payment. At that 
time plaintiff had on deposit, and the bank had on hand and on de- 
posit in the First National Bank of St. Joseph, sufficient money with 
which to pay the check. It was defendant bank’s duty to pay the 
check. O’Grady v. Stotts City Bank, 106 Mo. App. 366, 80 S. W. 696; 
Allen Grocery Co. v. Bank of Buchanan County, 192 Mo. App. 476, 
182 S. W. 777; Waggoner v. Bank of Bernie, 220 Mo. App. 165, 281 
S. W. 180; Claxton v. Cantley (Mo. App.) 297 S. W. 975, 976. It 
being defendant’s duty to pay the check, after its refusal so to do it 
held the amount of the check as trustee. Bank of Poplar Bluff v. 
Millspaugh, 313 Mo. 412, 281 S. W. 733, 47 A. L. R. 754; Claxton v. 
Cantley (Mo. App.) 297 S. W. 975. The evidence shows that plain- 
tiff gave the $3,200 check to the Stewartsville State Bank to buy 
Liberty bonds, for him. It would be unjust to permit plaintiff to 
suffer loss, or permit the other creditors of the bank to profit by the 
wrongful act of the bank in refusing to pay plaintiff’s check when 
presented.’’ 

The respondent contends that, since the evidence did not show 
that the failed bank had sufficient funds on deposit in its correspond- 
ent bank with which to pay the draft drawn on it, the claim should 
be denied a preference, and cites several cases. We have examined. 
these cases, and we do not gather from them that there must absolutely 
be sufficient funds in the correspondent bank, if there were in fact 
sufficient funds in the till of the failed bank out of which the checks 
in question could have been paid. The testimony shows that when the 
plaintiff issued her checks she had more than enough money in the 
bank to pay, and when the checks were presented her money was still 
there and the bank refused to pay, but held the checks for seven days, 
and when the bank closed there was more money in the bank than 
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required to pay the checks, and under the decisions heretofore re- 
ferred to, after the bank refused to pay the checks when presented, 
it held the amount of the checks as trustee. And under Johnson Case, 
supra, we think it makes no difference if sufficient funds were not in 
its correspondent bank, if there were other assets belonging to the 
bank and out of which the claim can now be paid, for on page 1092 
of that case we find this language: ‘‘Having already determined that 
at the time the bank ceased to function as such it held plaintiff’s 
money as a trust fund, plaintiff’s right to a preference should not be 
denied because plaintiff’s money was mingled with the general de- 
posits of the bank and converted into assets other than money, when 
the assets into which such funds had been converted passed into the 
hands of the commissioner in charge of the bank. Federal Reserve 
Bank v. Quigley (Mo. App.) 284 8. W. 164, 167; Nichols v. Bank of 
Syracuse, 220 Mo. App. 1019, 278 S. W. 793, 795. In other words, 
if the bank held plaintiff’s money as a trust fund, he is entitled to a 
preference, on the showing made that the commissioner in charge of 
the bank received sufficient assets representing such trust fund, 
whether the assets so received be actual cash or other forms of prop- 
erty. We therefore hold that plaintiff is entitled to a preference, 
although only $1,713.15 in cash was traced into the hands of the com- 
missioner, at the time he took charge of the bank, because the com- 
missioner received other assets representing the trust fund from which 
he realized $57,000 in cash.’ 

It is our opinion that this cause should be reversed and remanded, 
with direction that a judgment be entered allowing that part of the 
plaintiff’s claim, based on the three checks aggregating $328.35 as a 
preferred claim, and that the balance of her claim be allowed as a 
general claim. 

It is so ordered. 


PROVISION FOR ATTORNEY’S FEES WAIVED 
BY PAYEE 


Groves-Barnes Lumber Co. v. Freeman, Court of Civil Appeals of 
Texas, 33 S. W. Rep. (2d) 218 


Where the payee of a note, containing a provision for attorney’s 
fees, waives the provision, the payee is not entitled to the at- 
torney’s fees even though the note was placed in his hands for 
collection 

In this ease the defendant was indebted to the plaintiff on a 
$3,500 note. The defendant called the plaintiff on the telephone 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 98. 
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and offered to make a payment of $2,500 and was told that if he 
made the payment there would be no attorney’s fees. The payment 
was made. It was held that this constituted a waiver of the at- 
torney’s fees clause and precluded the recovery of any such fees. 


Suit by the Groves-Barnes Lumber Co. against Charles P. Free- 
man. Judgment for defendant, and plaintiff appeals. Affirmed. 

George Sergeant, of Dallas, for appellant. 

Thomas, Frank & Grady, of Dallas, for appellee. 


HODGES, J.—The appellant filed this suit against the appellee to 
recover a balance of $349.64 alleged to be due on a note originally 
for $3,500, and to foreclose a mortgage on some personal property. 
According to the pleading of the defendant and the evidence offered 
by him, the note and mortgage were executed to secure an undeter- 
mined balance that might be due on a contract for material used in 
building a residence. He alleged that he had paid the full amount of 
the debt which the note was intended to cover, together with all of 
the accrued interest. He further alleged that the appellee had ex- 
pressly waived the payment of any attorney’s fees, for the collection 
of which this suit is filed. 

It conclusively appeared from the evidence that the entire amount 
due on the note as principal and interest had been paid before any 
suit was filed. The note, however, had been placed in the hands of an 
attorney before it was fully satisfied. The only amount now due on 
the note, if anything, is the 10 per cent. stated as attorney’s fees. 
The appellee testified as follows: 


“‘T called Jimmie Barnes (one of the appellants’ officers) on the 
telephone and said, ‘Jimmie, I have got a check for $2,500.00 with 
interest up to date,’ and he says, ‘If you will agree to pay that now 
there will be no attorney’s fees,’ and I said, ‘All right, I will be right 
over,’ and I got in my car and drove over to Oak Cliff and gave him 
my check for $2,500.00.’’ 


That conversation was denied by Barnes. The court submitted 
only one issue to the jury, ‘‘Do you find and believe from a prepond- 
erance of the evidence that the Groves-Barnes Lumber Co., through 
its secretary-treasurer, agreed with the defendant Charles P, Freeman 
to waive the attorney’s fees on said note?’’ To which the jury an- 
swered, ‘‘Yes.’” Upon that answer the court rendered judgment in 
favor of the appellee. 

The complaint on this appeal is that the court should have in- 
structed a verdict in favor of the plaintiff in the suit. The proposition 
relied on is thus stated: ‘‘Where an attorney has a contingent interest 
in a recovery the client cannot compromise or waive the attorney’s 
part, but such attorney may recover his portion by a suit in the 
claimant’s name in the proper court from defendant who has had 
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notice beforehand of such attorney’s interest.’’ The proposition is 
correct, but it does not apply to the facts of this case. The stipula- 
tion for the payment of attorney’s fees was a contract of indemnity 
between the maker and the payee of the note and for the benefit of the 
owner and the holder of the note. Rutherford v. Gaines, 103 Tex. 263, 
126 S. W. 261, 262; Lanier v. Jones, 104 Tex. 247, 186 S. W. 255; 
Hammond v. Atlee, 15 Tex. Civ. App. 267, 39 S. W. 600. Im the 
opinion rendered in Rutherford v. Gaines, Associate Justice Williams, 
in referring to the case of Hammond v. Atlee, said: ‘‘Atlee never had 
any right of action against the maker of the note there in ques- 
tion. That belonged to his client, the receiver. Atlee’s right was to 
compensation from the estate in the hands of the receiver, which the 
two had fixed by agreement at five per cent. and the judgment pre- 
sented to this court for review had simply restricted his compensation 
to that.’’ 

Under the record before us, any judgment rendered against the de- 
fendant in this suit would belong exclusively to the appellant. There 
is neither pleading nor proof of any express contract to pay the at- 
torney any fees for his services nor is there any pleading or proof that 
any interest in the note had been assigned to an attorney as compen- 
sation for legal services. The judgment will therefore be affirmed. 


HOLDER MUST PRESENT CHECK IN ORDER TO 
RECOVER FROM DRAWER 


Rodriguez & Arieux v. Hardouin, Court of Appeal of Louisiana, 131 
So. Rep. 593 


The holder of a check cannot bring suit on it against the drawer 
without proving presentment of the check to the drawee bank and 
refusal to pay or showing some legal excuse for nonpresentment. 


Action by Rodriguez & Arieux against J. F. Hardouin. Judgment 
for defendant, and plaintiffs appeal. Affirmed. 

See, also, 131 So. 65. 

Joseph Rosenberg, of New Orleans, for appellants. 

R. H. Burton, III, of New Orleans, for appellee. 


JANVIER, J.—This case presents a rather unusual question, viz., 
whether the holder of a check made payable to his order may bring 
suit against the drawer of the check without proving that the check 
was presented to the drawee for payment and that payment was re- 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1055. 
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fused. Plaintiffs contend that defendant was indebted to them for 
$150, and gave them his check payable to their order, dated June 27, 
1927, and drawn on the St. Bernard Market branch of the Canal Bank 
& Trust Co., and that, when the check was presented for payment, the 
bank refused to honor it, advising the person who presented it that 
the drawer had not sufficient funds on deposit. 

Defendant sets up two defenses: First, that the check had never 
been presented for payment; and second and in the alternative, that 
the debt for which the check was given in payment has been novated 
(discharged). 

The trial court held that the two defenses were inconsistent, and 
required the ‘defendant to elect on which one of the two he would 
stand. His counsel thereupon decided to rely solely upon the conten- 
tion that the check had never been presented for payment. 

The evidence on this question is conflicting, but the trial court re- 
solved the doubt in favor of the defendant, and held that the plaintiffs 
had never endorsed nor presented the check. 

Plaintiffs counter with the suggestion that presentment is not neces- 
sary, and that the only effect of failure to present a check for payment 
is that a plea of prematurity may be filed, and that defendant, by de- 
positing the amount of the check, may require the plaintiffs to pay 
the court costs. 

The situation, however, does not seem to be so simple as is con- 
tended for by plaintiff. Where a person to whom money is due ac- 
cepts from the debtor an order on some one else, he must call on that 
other for payment before he can sue his original debtor. 

In the Negotiable Instruments Law of Louisiana, Act No. 64 of 
1904, it is provided in section 70 that: ‘‘Presentment for payment is 
not necessary in order to charge the person primarily liable on the 
instrument; but if the instrument is, by its terms, payable at a special 
place, and he is able and willing to pay it there at maturity, such 
ability and willingness are equivalent to a tender of payment upon his 
part. But except as herein otherwise provided, presentment for pay- 
ment is necessary in order to charge the drawer and indorsers.’’ 

It is evident that section 70, from which we have quoted above, is 
intended to apply to checks, because section 185 of the act provides as 
follows: ‘‘A check is a billiof exchange drawn on a bank payable on 
demand. Except as herein otherwise provided, the provisions of this 
act applicable to a bill of exchange payabie on demand apply to a 
check.’’ 

In Mechanics’ & Traders’s Insurance Co. v. Temple S. Coons, 35 
La. Ann. 364, the Supreme Court of Louisiana said: ‘‘The holder of a 
check, in order to recover against the drawer, must prove due present- 
ment and notice of nonpayment, or some legal excuse for the absence 


thereof. Where there is;no evidence on these points, he will be non- 
suited.’’ 
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In Succession of Kercheval, 14 La. Ann. 457, appears the follow- 
ing: ‘‘There is no evidence that the check was presented for payment 
and protested; nor that the drawer had funds in the hands of the 
drawee. It was the duty of the holder of the check to prove these 
facts in order to save his recourse upon the drawer and the indorser.’’ 

That this rule requiring presentment as enunciated by the two 
early decisions of our Supreme Court from which we have above 
quoted has not been affected by the Negotiable Instruments Act is ap- 
parent. Joyce in ‘‘Defenses to Commercial Paper,’’ page 1062, vol. 
2, § 745, says: ‘‘The general rule requiring presentment for payment 
in order to bind drawers and indorsers was a well established rule 
prior to the enactment of the Negotiable Instrument Act, as well as 
since.”’ 

The long delay of the holders of the check in bringing this suit— 
it not having been filed until'nearly three years after the date of the 
check—may indicate that other negotiations between the parties have 
novated the original debt, and, if the check were now presented and 
suit brought as the result of the failure of the bank to honor it, that 
the original drawer could set up the real defense. At any rate, the 
trial court held that the check was not presented for payment, and, 
since the evidence on this question of fact does not convince us that 
such holding was erroneous, we are of the opinion that the present suit 
must fail. 

It is therefore ordered that the judgment appealed from, which 
was one of nonsuit, be, and it is, affirmed. Affirmed. 


FAILURE OF TRUST COMPANY NAMED AS 
TRUSTEE IN DEED 





Mitchell, Chief State Bank Examiner, v. Shuford, Supreme Court of 
North Carolina, 156 S. E. Rep. 513 





A power of sale contained in a deed of trust naming a trust 
company as trustee may be exercised by the trust company even 
though it is insolvent and in the hands of the state liquidating 
agent; the state bank examiner, as liquidating agent, may not ex- 
ercise such power. 


Action by John Mitchell, chief state bank examiner, and another, 
against W. E. Shuford. From a judgment in favor of plaintiff, de- 
fendant appeals. Reversed. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 384. 
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Heazel, Shuford & Hartshorn, of Asheville, for appellant. 
I. M. Bailey, of Bailey, and Geo. H. Wright, of Asheville, for ap 
pellees. 


CLARKSON, J.—The question involved in this appeal is whether 
or not John Mitchell, chief state bank examiner for the Corporation 
Commission, as liquidating agent of Central Bank & Trust Co. of 
Asheville, an msolvent bank in the hands of said agent of said com- 
mission, can exercise the power of sale contained in a deed of trust to 
said bank as trustee, and make a deed to the purchaser at the sale 
under the power when such bank did not suspend operations and such 
examiner for said corporation did not take possession of said bank 
until after default, whereby the power of sale in such deed of trust 
became operative and after such bank had given notice of sale as re- 
quired by the deed of trust and by law, and can exercise the power of 
sale contained in a deed of trust to said bank as trustee and make a 
deed to the purchaser at a sale held under the powers contained in 
said deed of trust? We think not. 

From a careful examination of the statutes, we can find no au- 
thority, express or implied, for the chief state bank examiner to per- 
form the trust that the owner of the property placed in the Central 
Bank & Trust Co. of Asheville to secure the indebtedness. It is not 
necessary to set forth the statutes and discuss them. Plaintiff nowhere 
cites any direct statutory authority, and the inferential authority we 
do not think sufficiently persuasive to change a contract made between 
the owner of the property, the Central Bank & Trust Co., trustee, and 
the cestui que trust, the owner of the indebtedness. In the present 
controversy, the property was conveyed to the Central Bank & Trust 
Co., trustee, on certain trusts and conditions in said deed of trust 
fully set out, and contained a power of sale in words as follows: ‘‘But 
if the said parties of the first part shall make default in the payment 
of the said weekly interest as aforesaid, or shall fail or refuse to keep 
the building on said premises insured as aforesaid, or shall make de- 
fault in any of the aforesaid stipulations for the space of thirty days, 
or shall cease to be a member of said Association, then, and in such 
event the debt secured by this instrument shall become instantly due 
and payable, and the said party of the second part shall have the 
right, and it shall be its duty when requested by the party of the 
third part, to immediately enter upon and take possession of the said 
premises hereby conveyed, and sell the same at public auction for cash 
or credit, as in its judgment may best subserve the purpose of this 
deed, first giving notice of sale once a week for four successive weeks 
in some newspaper published in said city of Asheville, and shall make 
and deliver to the purchaser thereof a title thereto.’’ 

It is settled by numerous authorities that the power of sale con- 
tained in a deed of trust is contractual. Eubanks v. Becton, 158 N. C. 
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230, 73 S. E. 1009; Brown v. Jennings, 188 N. C. 155, 124 S. E. 150. 
All the parties to the contract are entitled to have the same carried 
out as written. 

In Stevens v. Turlington, 186 N. C. 196, 119 S. E. 210, 212, 32 
A. L. R. 870, we find: ‘‘In this state mortgages are practically the 
same as at common law, with the exception of the mortgagor’s equity 
of redemption and its incidents. We adhere to the doctrine that the 
legal title passes to the mortgagee, subject to the equitable principle 
that this passage of the legal title is primarily by way of security for 
the debt, and that for all other purposes the mortgagor is regarded as 
the owner of the land.’’ Bank of Onslow v. Lumber Co., 193 N. C. 
at page 760, 138 S. E. 125. 

Speaking of trusts in general, we find in Perry on Trusts and 
Trustees, vol. 1 (7th Ed.) p. 32, part § 43: ‘‘It must be understood, 
however, that corporations are the creatures of the law, and that as a 
general rule they cannot exercise powers not given to them by their 
charters or acts of incorporation. . . . If the trusts are within 
the general scope of the purposes of the institution of the corporation, 
or if they are collateral to its general purposes, but germane to them, 
as if the trusts relate to matters which will promote and aid the gen- 
eral purposes of the corporation, it may take and hold, and be com- 
pelled to execute them, if it accepts them. . . . (p. 497, part. 
sec. 279). Generally the insolvency or bankruptcy of a trustee does 
not disqualify him for the trust, nor does his bankruptcy affect the 
trust estate in his hands; and his certificate does not discharge him 
from fiduciary obligations.’’ 

In the present case, the Central Bank & Trust Co. is a mere naked 
trustee; the legal title passes to it primarily by way of security for 
the debt. We see no good reason why it could not sell under the 
power given it and carry out its contract. If an individual became 
insolvent or went into bankruptcy, we see no good reason why the 
power of sale in a deed of trust made to him could not be executed by 
him, and we think the same principle applies to an insolvent bank 
where there is no valid statute to the contrary. 

In Sullivan v. Kuolt, 156 Wis. 72, 145 N. W. page 210, 211, we 
find: ‘‘The question raised by the demurrer of the defendant Kuolt is 
whether he succeeds to the execution of the several trusts set out in 
the respective complaints by virtue of his having taken charge of the 
property and business of the Citizens’ Savings & Trust Co. pursuant 
to the laws of the state. If he does, it must be by reason of some 
statutory provision, either express or implied, for, in the absence of 
such statutory provision, a receiver does not take title to property held 
in trust. Le Roy v. Globe Insurance Co., 2 Edw. Cr. (N. Y.) 657; 
High on Ree. (4th Ed.) § 444; 5 Thompson on Cor. § 6602. Neither 
does a trustee in bankruptey. 1 Perry on Trusts (6th Ed.) §§ 58,345. 
Nor an assignee under a voluntary assignment for the benefit of 
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creditors. 5 Cye. 566; 1 Perry on Trusts (6th Ed.) §336. So, 
whether we regard the Commissioner of Banking as a receiver, trustee, 
or assignee, he does not succeed to the execution of the trust in ques- 
tion unless he does so by force of statute.”’ 

The cestui que trustents, those who hold the notes, can foreclose in 
a civil action in which the mortgagors and the bank trustee are parties, 
or the bank, trustee, can sell under the power of sale in the deed of 
trust, or all can agree upon a substituted trustee. Raleigh Real Est. 
& Trust Co. v. Padgett, 194 N. C. 727, 140 S. E. 714. 

The judgment below is reversed. 


STOCKHOLDERS NOT SUBJECT TO DOUBLE 
LIABILITY 


ee 


Andrew, Superintendent of Banking v. Sanford, Supreme Court of 
Iowa, 233 N. W. Rep. 529 


Where a stockholder of a bank has made a bona fide sale and 
has done everything in his power to comply with the statute, his 
liability ends, although, through fault or omission of the bank, the 
transfer is not entered on the books of the bank. 


Action to recover superadded liability against the defendant as an 
alleged stockholder in an insolvent bank. The district court held 
that the defendant was not liable, and the plaintiff appeals. Affirmed. 

John Fletcher, Atty. Gen., and Calhoun & Calhoun, of Keosauqua, 
for appellant. ° 

McBeth & Stong, of Keosauqua, for appellee. 


ALBERT, J.—The facts in this case, as shown by the record, are 
that the Iowa Savings Bank of Douds was duly incorporated under 
the laws of the state of Iowa and doing a general banking business. 
The defendant, Grover L. Sanford, was originally the owner of one 
share of stock in said bank of the par value of $100, and his name so 
appeared on the books of the bank. On or about the 14th day of 
July, 1924, he sold this share of stock, in good faith, to R. C. Cramlet, 
receiving a valuable consideration therefor. Sanford went to the 
bank, advised the officers of the bank of the sale, and directed them 
to make a transfer of the same to Cramlet. Carson, the officer with 
whom the conversation was had, said he would make the transfer on 
the books. With reference to this matter, Sanford testified that Car- 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1192. 
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son ‘‘did not ask me to sign any written transfer of any kind at the 
time, nor at any time did he ever ask me to execute a written assign- 
ment of the stock.’’ 

After this transaction, all dividends on this share of stock were 
paid to Cramlet, and the bank filed with the county auditor of its 
county a list of stockholders in which it did not list Sanford, but 
listed Cramlet as the owner of this one share of stock. The matter 
rested in this condition until November 15, 1928, when the bank went 
into liquidation, and the receiver, finding Sanford’s name on the books 
of the bank as the owner of one share of stock, brought this action to 
recover the superadded liability. 

Some other facts may be stated as throwing some light on the 
fact situation: 

A. §. Sanford, father of the defendant, was originally the owner 
of this share of stock. He transferred it on the books of the bank 
July 17, 1911, to Grover L. Sanford, the defendant, and a new ecer- 
tifieate was issued to the latter which was entered on the books of the 
bank. The bank seems to have kept no regular book showing the 
ownership of stock, but noted the same on the stubs of the stock 
certificate book. 

Defendant testified that, when this certificate of stock was issued 
to him, it was left with the bank, and never, at any time, came into 
his possession, and he never saw the same. The evidence shows that, 
when the certificate was issued, the father receipted for the same and 
left it at the bank. Some officer of the bank testifies that he made 
search for the certificate, but it could not be found. The bank ex- 
aminer urged the officers to make this transfer on the books, and in 
1927 one of the officers prepared a duplicate certificate for this share 
of stock, wrote an assignment on the back thereof, with power of 
attorney to transfer the stock on the books of the bank, and presented 
the same to the defendant, at the same time demanding that he (de- 
fendant) execute a bond for $100. Sanford refused to do this, but 
did not refuse to sign any other papers. It is apparent from the 
testimony of this officer as a witness that he would not accept an 
assignment unless the bonds were issued. 

The relief sought here is bottomed on the liability provided in 
sections 9251 and 9252, Code 1924, which read as follows: 


‘* All stockholders of savings and state banks shall be individually 
liable to the creditors of such corporation of which they are stock- 
holders over and above the amount of stock by them held therein and 
any amount paid thereon, to an amount equal to their respective 
shares, for all its liabilities accruing while they remained such stock- 
holders. 

‘‘Should any such association or corporation become insolvent, its 
stockholders may be severally compelled to pay such deficiency in 
proportion to the amount of stock owned by each, not to exceed the 
extent of the additional liability hereby created.’’ 
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It will be noted that the above-quoted section, 9251, provides that 
all stockholders of savings banks shall be liable, etc. The question 
for our determination, therefore, is whether or not the defendant, 
Sanford, was a ‘‘stockholder’’ of this bank at the time it went into 
liquidation. To a proper determination of this question, the following 
sections of the Code of 1924 must be considered: 


Section 8386: ‘‘The transfer of shares is not valid, except as 
between the parties thereto, until regularly entered upon the books 
of the company, showing the name of the person by and to whom 
transferred, the numbers or other designation of the shares, and the 
date of the transfer; but such transfer shall not exempt the person 
making it from any liability of said corporation created prior thereto.’’ 

Section 9192: ‘‘The capital of savings banks shall be divided into 
shares of one hundred dollars each, issued or acquired only upon 
full payment of the sums represented by them, transferable on the 
books of the corporation in such manner as shall be prescribed by 
law and in its by-laws. Stock owned by any corporation, association, 
or society may be transferred by any person authorized to do so by 
its board of directors or trustees.’’ 


Also, article X, section 1, of the articles of incorporation of this 
savings bank, provided: ‘‘The shares of stock in the corporation shall 
be issued only upon the payment of the sum represented by them, 
and shall be transferable only by assignment on the books of the cor- 
poration.”’ 

In Matteson v. Dent, 176 U. S. 521, 20 S. Ct. 419, 423, 44 L. Ed. 
571, the United States Supreme Court made the following concise 
statement : 


‘*But the settled doctrine is that, as a general rule, the legal owner 
of stock of a national banking association—that is, the one in whose 
name stock stands on the books of the association—remains liable for 
an assessment so long as the stock is allowed to stand in his name on 
the books, and, consequently, that although the registered owner may 
have made a transfer to another person, unless it has been accom- 
panied by a transfer on the books of registry of the association, such 
registered owner remains liable. . . . True it is that exceptions have 
been engrafted upon this doctrine as to national bank stockholders by 
decisions of this court, but none of them are germane to the matter 
now considered. Cases enunciating certain of the exceptions anennien 
to are cited in the following summary: . . 

‘“Where a transfer of stock is made and delivered to officers of a 
bank, and such officials fail to make entry of it, the acts referred to 
will operate a transfer on the books, and extinguish the liability as 
stockholder of the transferer,’’ —_ rman v. Butler, 118 U. S. 
655, 7 S. Ct. 61, 64, 30 L. Ed. 266. 


In Snyder v. Foster, 73 F. 136, 144, the Fifth Circuit Court of 
Appeals had before it a case almost identical with the one before us. 
With reference to Whitney v. Butler, supra, the court said: ‘‘That 
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decision did not turn on the form of authority to make the transfer. 
It seems to have been the purpose of the court in that case to ground 
the opinion largely, if not entirely, on the broad doctrine that a share- 
holder in good faith, who has done all that a prudent business man 
should do, will not be held responsible for the neglect and carelessness 
of an officer of the bank. ‘It is of the utmost importance that the 
liability of stockholders of national banks should be rigorously en- 
forced, but, on the other hand, the court should not treat them with 
exceptional severity, and apply to their transfers different rules from 
those which obtain in other business transactions.’ ”’ 

The general rule is that, where the owner knowingly leaves his 
name on the stock books of the bank as a shareholder, he is estopped 
to deny liability as against the creditors of the corporation in an 
action by them, after the failure of the bank, to recover the super- 
added liability. An application of this doctrine will be found in the 
following cases: State ex rel. Attorney General v. Ware, 82 Okl. 130, 
198 P. 859, 45 A. L. R. 127; Sherwood v. Illinois Trust & Savings 
Bank, 195 Ill. 112, 62 N. E. 835, 88 Am. St. Rep. 183; Man v. Boykin, 
79 8S. C. 1, 60 8S. E. 17, 128 Am. St. Rep. 830; Abilene State Bank 
v. Strachan, 89 Kan. 577, 132 P. 200, 46 L. R. A. (N. 8S.) 668; Aul- 
bach v. Dahler, 4 Idaho, 654, 48 P. 322; Harpold v. Stobart, 46 Ohio 
St. 397, 21 N. E. 687, 15 Am. St. Rep. 618; Heldenfels v. Chapman 
(Tex. Civ. App.) 283 S. W. 179; Parker v. Brumder, 187 Wis. 75, 203 
N. W. 941; Latimer v. Bennett, 167 Ga. 811, 146 S. E. 762. 

Most of the above eases are cases where the stockholder did nothing 
to cause the transfer to be made on the books of the bank. However, 
South Carolina, Kansas, and Ohio do not recognize the exception 
hereinafter referred to, and Texas has one decision on each side of 
the proposition. 

Where a stockholder has made a bona fide sale and has done every- 
thing in his power to comply with the statute, his liability ends, al- 
though, through fault or omission of the corporation, the transfer is 
not entered on the books of the bank. This has been the pronounce- 
ment of the courts as an exception to the general rule first above 
stated. This exception has been recognized and used as the basis of 
opinion in the following cases: Whitney v. Butler, 118 U. S. 655, 7 
S. Ct. 61, 30 L. Ed. 266; Earle v. Carson, 188 U. S. 42, 23 S. Ct. 254, 
47 L. Ed. 373; State ex rel. Attorney General v. Ware, 82 Okl. 130, 198 
P. 859, 45 A. L. R. 127; Bracken v. Nicol, 124 Ky. 628, 99 S. W. 
920, 11 L. R. A. (N. S.) 818, 14 Ann. 896; Weakley v. McClarty, 
136 Ky. 837, 125 S. W. 265, 1836 Am. St. Rep. 279; Foster v. Row, 
120 Mich. 1, 79 N. W. 696, 77 Am. St. Rep. 565; Green v. Ashe, 130 
Tenn. 615, 172 S. W. 293; Corn v. Skillern, 75 Ark. 148, 87 S. W. 
142; Bank of Midland v. Harris, 114 Ark. 344, 170 S. W. 67, Ann. 
Cas. 1916B, 1255; Realty & Rebuilding Company v. Rea, 184 Cal. 565, 
194 P. 1024; Realty Co. v. Fillmore Arcade Co., 65 Cal. App. 757, 
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224 P. 1020; Citizens’ Bank v. Robinson, 134 Wash. 66, 234 P. 1025; 
Chapman v. Beeman (Tex. Civ. App.) 265 8S. W. 243; Hunt v. Seeger, 
91 Minn. 264, 98 N. W. 91; Warren v. Nix, 97 Ark. 374, 135 S. W. 
896; Chemical National Bank v. Colwell, 132 N. Y. 250, 30 N. E. 644. 
See further 14 C. J., 1026. 

Approximately all of these cases had either the identical provisions 
in their statutes or by-laws that are found in our statute on this 
question, and we are disposed to follow the great weight of authority 
on this and recognize and adopt the exception above specified. 

The question here presented is before this court for the first time. 
The liability created by the above-quoted sections of the statute is 
the direct individual liability of each stockholder to creditors of a 
corporation of which avail can only be taken in case of the insolvency 
of the corporation. In other words, suit to enforce such liability can 
only be instituted after the corporation has gone into liquidation. As 
supporting appellant’s contention, certain Iowa cases are cited; the 
first being Fort Madison Lumber Co. v. Batavian Bank, 71 Iowa, 270, 
32 N. W. 336, 60 Am. Rep. 789. This case was an attachment pro- 
ceedings in which a levy was made on the stock of one Weston who 
had previously assigned the certificates as collateral security. The 
contention arose between the holder of the collateral security and the 
attaching creditor. It in no way touches the question of superadded 
liability we have under consideration in this case. 

Perkins v. Lyons, 111 Iowa, 192, 82 N. W. 486, involves exactly 
the same situation as existed in the Fort Madison Lumber Company 
Case. 

Maloney v. Storjohann, 206 Iowa, 721, 221 N. W. 208, deals with 
the construction of a statute where stock is placed as collateral security 
and the giving of notice under such statute. This case in no way 
bears upon the question we have before us. 

In Ottumwa Screen Co. v. Stodghill, 103 Iowa, 437, 72 N. W. 669, 
the stock was levied upon by execution, and injunction was instituted 
to prevent the sheriff from selling the same. The holding is in line 
with the other Iowa cases where the question involved is the effort of 
a third party—the creditor of the original stockholder—to sequester 
the stock to the payment of such stockholder’s debt. In other words, 
all of these cases involve a contest in which a bank, as a corporation 
or the bank’s creditors, are in no way involved, and are contests be- 
tween a creditor of the original stockholder and the transferee of such 
original stockholder. The situation in those cases is therefore quite 
different from that in the case at bar and involves different statutes. 
We might say in passing that the Iowa rule holding that, unless the 
transfer is entered on the books of the corporation, a levy will take 
precedence over the rights of a transferee, is contrary to the great 
weight of authority. See note 97, 14 C. J. 755. 

Having thus established the rule and adopted the exception thereto 
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as above specified as governing the question of superadded liability, 
the question is: Does the defendant come within this exception under 
the facts in this case? There is no question that the sale made by 
the defendant to Cramlet was a bona fide sale. Then did he do every- 
thing within his power to cause the transfer to be made on the books 
of the bank? The certificate of stock was left with the bank, and 
Sanford supposed it was in the bank’s possession. He went to an 
officer of the bank and requested that it be transferred to Cramlet, 
whom he advised the bank was the purchaser thereof. 

This officer promised that the transfer would be made. Defendant 
had a right to rely upon the promise of the officer, and we do not see 
how he could have gone further. We think ‘‘his conduct, under all 
the circumstances, that of a careful, prudent business man,’’ and it 
would be a harsh, interpretation of his act to hold that, so far as he 
was concerned, no transfer had been made, and that he was liable for 
the superadded liability. 

This is the conclusion reached by the district court, and with it 
we agree. 

Affirmed. 


BANK LIABLE IN PAYING STOPPED CHECK 


Bank of Moulton v. Rankin, Court of Appeals of Alabama, 131 So. 
Rep. 450 


Where a bank pays a check through error after the drawer has 
stopped payment on it, the bank is liable, in the absence of a 
valid agreement protecting it from liability, and it cannot recover 
the money from the holder of the check, to whom it was paid, 
unless the payment was induced by the holder’s fraud. 


Action in assumpsit by the Bank of Moulton against M. R. Rankin. 
Plaintiff takes a nonsuit and appeals from adverse rulings on plead- 
ings, sustaining a demurrer to the complaint. Affirmed. 

E. B. Downing, of Moulton, and Wm. L. Chenault, of Russelville, 
for appellant. 

Tennis Tidwell, of Decatur, for appellee. 


RICE, J.—The judgment entry recites, in substance, that all de- 
fendants, other than M. R. Rankin, and all counts of the complaint 
other than counts 6 and 7, were stricken out, on motion of the plain- 
tiff. This action on the part of the plaintiff cured whatever error 
there was—and we think there was manifest error in sustaining the 








NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1214. 
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demurrers to those of the ‘‘stricken’’ counts, known as the ‘‘common 
eounts’’—in the action of the court in sustaining the demurrers to 
the counts of the complaint other than counts 6 and 7, above. Security 
Bank & Trust Co., ete. v. Laney, 214 Ala. 561, 108 So. 367. The suit 
was by appellant, as plaintiff, against appellee, as defendant, and, 
from the judgment of the lower court sustaining appellee’s demurrers 
to its counts 6 and 7, and, it thereupon declining to plead further, 
rendering judgment ordering appellee to go hence, etc., it prosecutes 
this appeal. 

Count 6, added by amendment, alleged that Cain, Wolcott & 
Rankin was undertaking, as agent of one Lile, to sell certain land 
for the said Lile to one Seruggs; that a verbal sale thereof was agreed 
on between Seruggs and the said agent, and that Scruggs issued to 
the agent his check in the sum of $350, payable to said agent, as part 
payment on said land, which was drawn on the plaintiff, who was 
engaged in a general banking business at Moulton, Ala.; that the 
trade fell through and was not consummated, and that Scruggs, on 
August 10, 1926, and before the check was presented for payment, put 
a stop order on the check and ordered plaintiff not to pay the check, 
and notified the agent, through M. R. Rankin, who was an officer and 
stockholder, of said stop order; that Rankin, in the name of the agent 
to whom the check was payable, indorsed the check in its and his own 
name, and deposited the check for collection in the Morgan County 
National Bank, and that on August 12, 1926, the check was presented 
to plaintiff for payment, and the plaintiff, through error, oversight, 
and mistake of some of its agents and employees in overlooking said 
stop order, paid the check, and that Rankin received the proceeds 
thereof; that plaintiff thereafter tendered the check back to Rankin, 
and requested the said money to be returned to it, which request was 
refused by Rankin; that plaintiff had a written transfer and assign- 
ment from Scruggs of all of his interest in the check and the money 
paid thereunder. 

Count 6 was demurred to on numerous grounds which present the 
points: (a) That the payment of the check was through the negligence 
(laches) of the plaintiff; (b) that the facts set up do not show any 
right in the plaintiff to recover of the defendant Rankin, the proceeds 
of the check; (c) that it is not shown that the defendant was respon- 
sible for the payment of the check after plaintiff received the stop 
order; (d) that the money was not paid by mistake within the mean- 
ing of the legal rule which permits a recovery of money paid by mis- 
take; (e) that there was no legal obligation on the part of the plaintiff 
to pay the check, and if it paid the check after the stop order, it could 
not recover the payment; (f) that the payment of the check was not 
induced by fraud or misrepresentation on the part of the defendant; 
(g) that there was no mistake in the payment of the check as between 
the defendant and the plaintiff; (h) that payment of the check under 
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the facts alleged was voluntary on the part of the plaintiff; (i) that 
plaintiff’s cause of action was against Lile, the seller of the land; (j) 
that for aught appearing the plaintiff paid to Scruggs the amount of 
money represented by the check; (k) that plaintiff’s cause of action, 
if any, as assignee of Scruggs, was against the seller of the land and 
not against this defendant; (1) that plaintiff’s cause of action if any 
as assignee of Scruggs was against Cain, Wolcott & Rankin, and not 
against the defendant Rankin; (m) that it is not averred that plain- 
tiff charged Scruggs with the amount of the check; (n) that it is not 
denied but that plaintiff paid the check from its own funds and not 
from the funds Seruggs had on deposit; (0) that the count was 
duplicitous, in that it sought a recovery on account of the payment of 
the check after the stop order and also under an assignment from 
Seruggs. 

Count 7 alleged that on and before August 9, 1926, plaintiff was 
engaged in a general banking business in Moulton, Ala.; that on said 
day one Scruggs had a checking account with the plaintiff, and that 
on that day he (Seruggs) issued his check for $350, in favor of Cain, 
Woleott & Rankin, a corporation; that the defendant Rankin was the 
managing officer of said corporation and in charge of its business; 
that on August 10th and before the check was presented to plaintiff 
for payment Scruggs ordered plaintiff not to pay the check, of which 
the defendant Rankin was notified; that Rankin indorsed the check 
in the name of the payee and in his own name, individually, and 
placed the check for collection with the Morgan County National Bank, 
and that on August 12, 1926, the check was presented to plaintiff for 
payment, and through error and mistake and oversight of an agent 
and employee of the plaintiff in overlooking the stop order, the check 
was paid, and that Rankin received the proceeds thereof; that there- 
after and before the commencement of the suit, the plaintiff tendered 
the check to the defendant and requested the return of the money, 
which was refused by the defendant. 

The defendant adopted all of the grounds of the demurrer filed to 
count 6, and filed and addressed these grounds to count 7. 

Seruggs was within his legal rights, as between himself and the 
plaintiff (appellant), when he revoked the payment, or put the stop 
order on the check, and the plaintiff (appellant) could not thereafter 
pay the check and charge it to the account of Seruggs. So, as be- 
tween Scruggs and the plaintiff (appellant), the check, as a legal pro- 
position, was not paid. People’s Savings Bank & Trust Co. v. Lacy, 
reported in full in 40 So. 346, but merely as a memorandum opinion 
in 146 Ala. 688; National Commercial Bank v. Miller & Co., 77 Ala. 
168, 54 Am. Rep. 50; Western Union Telegraph Co. v. Louissell, 11 
Ala. App. 563, 66 So. 839. It follows that Scruggs had no right of 
action against the appellee (defendant) on account of the erroneous 
payment of the check, and he therefore had nothing to assign to the 
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plaintiff (appellant), as on account of its payment through error, or 
oversight. 

So far as count 6 is concerned, we are persuaded that the reference 
therein to the assignment from Scruggs to plaintiff (appellant) hardly 
operates to cause this count to be one claiming upon said assignment. 
But, if it is, that fact, and the fact that said count likewise claims as 
for the erroneous payment of said check, would, in our opinion, cause 
the same to be duplicitous, and appellee’s (defendant’s) grounds of 
demurrer 25, 26, and 27, hereinabove designated as point (0), were 
properly sustained to it. ; 

Moreover, we are of the opinion, and hold, that the demurrers to 
count 6 were properly sustained, if it be conceded that the same under- 
took to state a cause of action by appellant against appellee, as the 
assignee of Scruggs. 

The fact that the trade was not consummated did not give Scruggs 
a right of action unless Lile, or Cain, Wolcott & Rankin (originally 
joined as defendants), or this defendant, was wrongfully responsible 
for the failure. Count 6 is a special count for money had and re- 
ceived. On such a count plaintiff must show it is legally entitled to 
the money. Hungerford v. Moore, 65 Ala. 232; Steiner Bros. v. Clisby, 
103 Ala. 181, 192, 15 So. 612; United States Cast Iron P. & F. Co. v. 
Bailey, 194 Ala. 261, 69 So. 825. And, where a plaintiff declares 
specially as for money had and received, he (it) must allege all facts 
which are essential to recovery. 41 C. J. 63. 

Construing count 6, as we must, most strongly against the pleader, 
we hold it is insufficient to show a right of recovery in Scruggs, and, 
perforce in appellant, his assignee. For all we know from said count, 
Seruggs was wrongfully responsible for the failure of the trade (above 
referred to) to go through, or be consummated. We are not advised 
by same, as appellant contends, that the contract for the sale of the 
lands, mentioned, was void. It may, so far as said count shows, have 
been executed in accordance with Code 19238, § 8034, par. 5, and there- 
fore valid and binding. 

As for count 7, which claims simply as for the amount paid to 
appellee, by appellant through the error, mistake, or oversight, of 
some one of its employees or agents, on a check drawn on appellant 
by Seruggs in appellee’s favor, or at least drawn and delivered to 
appellee, and to the proceeds of which he succeeded without fraud, 
but upon which check payment had been legally stopped, before its 
presentation for payment, the general rule seems to be that stated in 
7 C. J. 682-683, which is as follows: 


‘Unless payment of the check was induced by fraud or misrepre- 
sentation on the part of the holder, such payment closes the transac- 
tion as between the bank and the holder of the check, and the bank 
is not entitled to recover back from the holder the amount paid in 
the absence of any agreement for re-payment, even though such 
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amount was in excess of the sum standing to the credit of the drawer, 
or the drawer had stopped payment of the check.’’ 


The foregoing rule was in legal effect declared by the Supreme 
Court of this state in the case of Thompson v. Fourth Nat. Bank, 215 
Ala. 476, 111 So. 29, 33, in this language: 


‘‘Certainty and security in commercial affairs suggest that com- 
pleted transactions remain closed except for fraud or mistake of fact 
unmixed with laches.”’ 


*‘Laches’’ as used by the court in that case is the equivalent of 
or is synonymous with negligence. City Nat. Bank of Selma v. Burns, 
68 Ala. 267, 44 Am. Rep. 138. 

We do not agree with everything said in the opinion in the case 
of National Bank of New Jersey v. Berrall, 70 N. J. Law, 757, 58 A. 
189, 190, 66 L. R. A. 599, 103 Am. St. Rep. 821, 1 Ann. Cas. 630. 
The facts in this case were that one Kilpatrick drew his check upon 
the plaintiff, payable to the order of the defendant. Plaintiff’s bank- 
ing house was at New Brunswick, N. J. The defendant indorsed the 
check, and deposited it in a bank in Washington, D. C., and this bank 
immediately forwarded the check to the plaintiff for collection, and 
the plaintiff paid the check. Before the check was presented to plain- 


tiff for payment, Kilpatrick put a stop order on the payment of the 
check, and plaintiff’s employee paid the check in ignorance or forget- 
fulness of this order. Subsequently the plaintiff demanded of the 
defendant that he return to it the amount paid on the check, which 
was refused, and the suit followed. On this statement of facts the 
court, among other things, said this, with which we do fully agree: 


‘As between the holder of a check and the bank upon which it is 
drawn, the latter is bound to know the state of the depositor’s account. 
Before paying the check, it must take into consideration whether it 
was drawn against funds, and whether the order for payment evi- 
denced by the check has subsequently been revoked.”’ 


The Berrall Case seems to be recognized as a leading case, and 
the holding in it, quoted by us, was impliedly, if not expressly ap- 
proved by the Supreme Court of this state in the case of Thompson v. 
Fourth Nat. Bank, supra. 

The only mistake in the transaction between appellant and appellee 
was made by the agents and employees of the appellant, who, through 
error, oversight, or mistake, overlooked the stop order and paid the 
check. There was no mistake mutually as between the defendant and 
the plaintiff; the defendant, through its agent the Morgan County 
National Bank, presented the check to plaintiff for payment, and the 
check was paid by plaintiff. In addition to the foregoing authorities, 
the case of the City Nat. Bank of Selma v. Burns, supra, seems like- 
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wise conclusive against the sufficiency of this count 7. In that case 
the concluding part of the opinion is as follows: 


‘‘The only mistake in the transaction was that of the cashier, who 
saw fit, though he had at hand the means of informing himself, to 
pay the check without an examination of the accounts of the drawers. 
There was no mistake as between the holder of the check and the 
bank. The one demanded, and the other made payment. It may be, 
if the cashier had examined the state of the accounts of the drawer, 
the payment would not have been made. But he chose not to make 
the examination—he waived all inquiry. Laches are not mistakes, nor 
can they be confounded.’’ 


We conclude, therefore, that appellee’s demurrers were properly 
sustained to count 7. Counts 6 and 7 being the only counts left in 
the complaint, and appellant declining to plead further, it was of 
course proper to render judgment final, in favor of appellee. Mc- 
Mahen v. Western Union Tel. Co., 209 Ala. 319, 96 So. 265. 

Affirmed. 

There being no error in the record, the judgment is affirmed. 


BANK LIABLE IN PAYING FORGED CHECKS 


Wussow v. Badger State Bank of Milwaukee, Supreme Court of 
Wisconsin, 234 N. W. Rep. 720 


Where a depositor’s clerk forges his signature as drawer on 
checks and the depositor fails to discover the forgeries over a 
long period of time, because he permits the clerk to check up his 
bank statements, the bank will nevertheless be liable if it appears 
that the bank was negligent in paying the checks, as where it ap- 
pears that the forgeries were so obvious that examination of the 


checks with reasonable care by the bank would have disclosed the 
fraud. 


Action by Charles F. Wussow against the Badger State Bank of 
Milwaukee. Judgment for plaintiff, and defendant appeals. Affirmed. 

Action commenced July 13, 1928; judgment for plaintiff entered 
March 27, 1930. Defendant appeals. 

The action is to recover the amount of 392 checks paid by the 
bank admittedly forged amounting to about $16,000. A year had 
elapsed after payment of part of the checks before suit was com- 
menced, and the court ruled that section 116.28, Stats., barred re- 
covery on them. As to the rest the court found as matter of law on 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 439, 
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the. undisputed evidence that the plaintiff was negligent in not dis- 
covering the forgeries by examination of the forged checks and in- 
forming the bank. The court submitted the question of the bank’s 
negligence in paying the checks to the jury, and the jury found the 
bank negligent in paying each one of them. 

The plaintiff was a depositor in the defendant bank. The bank 
was authorized to pay out the fund deposited only on checks bearing 
his individual signature. The checks involved were drawn and plain- 
tiff’s signature thereon forged by one Demerath, a bookkeeper in 
plaintiff’s employ. The forgery was so palpable that examination of 
it with reasonable attentiveness by either the plaintiff or the bank 
would have disclosed it. The plaintiff made no examination of his 
returned checks at all. He received paid checks and accompanying 
statements from the bank at intervals, signing at each time a receipt 
reciting that he agreed to ‘‘examine same carefully and report all 
differences, or missing vouchers, if any, within ten days, otherwise the 
account will be considered correct.’’ Each bank statement contained 
the following: ‘‘Please examine at once. If no error is reported in 
ten days the account will be considered correct,’’ and ‘‘all items are 
credited subject to final payment.’’ Judgment was entered for the 
plaintiff for the aggregate amount of the forged checks recovery on 
which was not barred by the statute cited. 


Upham, Black, Russell & Richardson, of Milwaukee (Clark M. 
Robertson, of Milwaukee, of counsel), for appellant. 

Churchill, Bennett, Churchill & Davis, of Milwaukee, for respond- 
ent. 


FOWLER, J.—The appellant claims that: (1) The court should 
have directed a verdict in its favor or rendered judgment in its favor 
notwithstanding the verdict. And that if it was not so entitled to 
judgment a new trial should be ordered because (2) the jury’s finding 
of the bank’s negligence is not supported by the evidence. (3) The 
court should have submitted to the jury the questions requested by 
defendant. (4) The court erred in instructions. (5) Prejudicial 
reference was made to insurance held by the bank. 

The duty of a bank in respect of paying out a depositor’s money 
is to pay it out only by his authorization. The bank owes the deposi- 
tor the amount of his deposit less his authorized payments. Peart v. 
Schwenker, 200 Wis. 200, 227 N. W. 945; Endlich v. Black Creek 
Bank, 200 Wis. 175, 227 N. W. 866. Because of their contractual 
relation the bank is in the first instance absolutely bound to restore to 
the depositor all amounts paid on forged checks although it was free 
from negligence in not detecting the forgeries. The plaintiffs cause 
of action does not rest upon negligence but upon the contract. There 
is no dispute between the parties as to this rule. Peart v. Schwenker, 
supra; Endlich v. Black Creek Bank, supra. A bank is bound to 
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know the signatures of its depositors, and it pays checks purporting to 
be signed by them at its peril. Frank v. Chemical Nat. Bank, 84 N. 
Y. 209, 214, 38 Am. Rep. 501; MeCornack v. Bank, 203 Iowa, 833, 
211 N. W. 542, 52 A. L. R. 1297. 

The defendant contends that notwithstanding this rule the deposi- 
tor may not recover if his negligence caused the bank to pay out 
money on the forgeries. It admits that it was liable to make good the 
amount of the forged checks included with the checks returned to the 
plaintiff with the bank’s statement after the first payment of a forged 
check was made. But it urges that it then became the duty of the 
depositor to examine his checks and the statement and discover 
whether the balance stated was correct and whether any forgeries were 
included and report any discrepancies in balance and any forgeries to 
the bank at once. It contends that had the plaintiff made such ex- 
amination with due care it would have discovered the forgeries and 
that had he reported them on discovery the bank would have been 
put on guard against Demerath’s forgeries and saved from further 
payments upon them. The bank is correct as to the duty of the de- 
positor. Erickson Co. v. Bank (Iowa) 230 N. W. 342; Stumpp v. 
Bank of New York, 212 App. Div. 608, 209 N. Y. S. 396; General 
Cigar Co. v. Bank (C. C. A.) 290 F. 148; Critten v. Chemical Nat. 
Bank, 171 N. Y. 220, 63 N. E. 969, 57 L. R. A. 529; California 
Vegetable Union v. Bank, 37 Cal. App. 743, 174 P. 920. And if the 
depositor leaves the performance of this duty to an agent he is bound 
by the agent’s acts. Leather Mfg’rs Bank v. Morgan, 117 U. S. 96, 
6S. Ct. 657, 29 L. Ed. 811; First Nat. Bank of Phila. v. Farrell (C. 
C. A.) 272 F. 371; Critten v. Chemical Nat. Bank, supra. But it 
does not follow that the depositor cannot recover if the bank was 
itself negligent. The bank’s exemption from liability in such ease is 
dependent on its own freedom from negligence. Hammerschlag Mfg. 
Co. v. Bank (C. C. A.) 262 F. 266, 271; Leather Mfg’rs Bank v. 
Morgan, supra, page 112 of 117 U. S., 6 S. Ct. 657. In the cases 
holding the bank exempt from liability because of the plaintiff’s negli- 
gence it affirmatively appears that the bank was not negligent or the 
question of its negligence was not raised. If due care on the bank’s 
part would have discovered the forgeries without the aid of the plain- 
tiff, the bank cannot then escape its contractual liability merely be- 
cause the plaintiff was also negligent. In such case the bank does 
not pay because previous forgeries were not reported to it. It pays 
because on its own negligent inspection it supposed the checks were 
genuine. Leather Mfg’rs Bank v. Morgan, supra; Kenneth Inv. Co. 
v. Bank, 103 Mo. App. 613, 77 S. W. 1002; Critten v. Chemical Nat. 
Bank, supra; Coleman Co. v. Bank (Tex. Civ. App.) 252 S. W. 215; 
First Nat. Bank v. Farrell, supra; Union Tool Co. v. Bank, 192 Cal. 
40, 218 P. 424, 28 A. L. R. 1417; N. Y. Produce Bank v. Houston 
(C. C. A.) 169 F. 785; National Dredging Co. v. Bank, 6 Pennewill 
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(Del.) 580, 69 A. 607, 611, 16 L. R. A. (N. 8.) 593, 1830 Am. St. Rep. 
158 ; MecCornack v. Bank, supra, page 840 of 203 Iowa, 211 N. W. 542. 

The defendant also contends that the court should have awarded 
judgment in its favor because the statements received by the plaintiff 
constituted an account stated. It is urged that the recitals printed 
on the signature card and on the statements themselves mentioned in 
the statement of facts support this contention. The recitals, except as 
to the ten day provision, do no more than state the implied legal 
obligation of the depositor. A bank can hardly limit the depositor’s 
time to make examination or fix the effect of omission to do so by 
‘“‘setting a trap for the unwary’”’ in this way. Only by affirmatively 
showing that the depositor expressly so agreed, by having his atten- 
tion called directly to it, could such a statement have the force of a 
contract. Los Angeles Inv. Co. v. Home Savings Bank, 180 Cal. 601, 
182 P. 293, 5 A. L. R. 1193. The testimony of the plaintiff that the 
statement was never called to his attention or noticed by him pre- 
eludes giving to the statement the dignity and effect of a contract, 
either to constitute the statements accounts stated or relieve the bank 
from its liability for payment of forged checks. It is true that under 
some circumstances a bank’s statement has been treated as an account 
stated as against the bank. Stevens v. Montfort State Bank, 183 Wis. 
621, 626, 198 N. W. 600. And under especial circumstances they 
have been so treated as against the depositor. Calvin Coal Co. v. 
Bank (Tex. Civ. App.) 286 S. W. 901. But even in such cases they 
have been held subject to correction for error. McCornack v. Bank, 
supra; Los Angeles Inv. Co. v. Bank, supra, page 612 of 180 Cal. 
182 P. 293; Farry v. Bank (N. J. Ch.) 58 A. 305. The general rule 
is that an account stated may always be impeached for mistake. 1 
Ruling Case Law, p. 217; Segelke & Kohlhaus Mfg. Co. v. Vincent, 
135 Wis. 237, 241, 115 N. W. 806. An account stated is only prima 
facie evidence of its correctness. Ripley v. Sage L. & I. Co., 138 Wis. 
304, 309, 119 N. W. 108, 23 L. R. A. (N. S.) 787; Gurnett v. Flick 
Constr. Co., 163 Wis. 574, 158 N. W. 325; Stevens v. Montfort Bank, 
supra. 

We consider that the jury’s finding that the bank was negligent 
in not discovering the forgeries is amply supported by the evidence. 
No useful purpose would be served by stating in detail the evidence 
on which we base this conclusion. 

The questions which the defendant requested to be submitted to 
the jury all relate to the plaintiff’s negligence. As the court found 
the plaintiff negligent as a matter of law, we are unable to see how 
the defendant was prejudiced by refusal to submit them. 

The defendant contends that the court erred in placing upon the 
defendant the burden of proving that it was free from negligence. 
It urges that as the burden was on the bank to show plaintiff’s negli- 
gence to exempt it from liability, the burden was on the plaintiff to 
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show that the bank was negligent to relieve him from the effects of 
his negligence by analogy to the rule in negligence cases where the 
plaintiff has the burden of showing negligence and the defendant the . 
burden of showing contributory negligence. There are cases involving 
recovery of unauthorized payments by banks which speak of negli- 
gence of the plaintiff and contributory negligence of the bank. But 
the situations are hardly analogous. The bank’s claim in such eases 
is that the depositor is in equity estopped to assert that the bank is 
absolutely liable because the defendant’s conduct has caused or con- 
tributed to the bank’s payment of the forged check. But it is not 
unjust to require as a prerequisite condition to asserting such estoppel 
that the bank show that it was itself free from negligence. The 
right to assert an estoppel in equity does not arise unless the one 
asserting it has acted with due diligence. Due diligence being neces- 
sary to enable one to assert an estoppel, the bank must show due dili- 
gence before it can assert the negligence of the depositor. The whole 
doctrine of estoppel is a creation of equity and is governed by equit- 
able principles. Pomeroy, Equity Juris. (4th Ed.) § 813. The bank’s 
freedom from negligence is treated as a ‘‘preliminary question’’ in 3 
Ruling Case Law, p. 539; National Dredging Co. v. Bank, supra, 
pages 607, 611 of 6 Pennewill, 69 A. 607. It is expressly held in 
Morgan v. United States Mortgage & Trust Co., 208 N. Y. 218, 222, 
101 N. E. 871, L. R. A. 1915D, 741, Ann. Cas. 1914D, 462, and Union 
Tool Co. v. Farmers, ete., Bank, 192 Cal. 40, 218 P. 424, 427, 28 A. 
L. R. 1417, that ‘‘before a defendant bank will become entitled to 
escape its liability for payment of a forged check it must be shown 
that the bank itself was free from negligence,’’ notwithstanding that 
in California, and in New York since 1920 as we infer, the burden of 
proving contributory negligence in negligence cases is on the de- 
fendant. 

It is also urged that defendant was prejudiced because the court 
should have given its requested instruction to the effect that the jury 
might consider in determining the reasonable care and diligence ex- 
ercised by the bank that the plaintiff neglected to examine his returned 
checks and report forgeries. The court instructed on this subject 
quite fully and carefully and closed with the phrase (the jury should 
consider) ‘‘the conduct and dealing between the parties to the action 
and all other evidence bearing upon the question.’’ The plaintiff’s 
conduct having been called generally to the attention of the jury, we 
consider that it was not necessary to make further special mention 
of it. 

Respondent claims lastly that it should have a new trial because 
plaintiff’s counsel persisted over objection in having all the conversa- 
tion between plaintiff and the president of the bank when the latter 
informed the former of the forgeries, as a consequence of which the 
president testified that he informed the plaintiff that the bank had 
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insurance and the plaintiff testified that the president said he would 
eall up the insurance company. On each such occasion defendant 
moved for a mistrial. The mistrial was denied, but the court very 
clearly and pointedly told the jury to disregard the statements and 
that insurance had nothing to do with their determination. Plaintiff’s 
counsel disavowed intention to draw out the fact of insurance. We 
cannot say that under all the circumstances and all the evidence the 
respondent was prejudiced by the disclosure. 
The judgment is affirmed. 


CASHIER’S CHECK NOT ENTITLED TO 
PREFERENCE 


County of Lincoln v. Farmers’ State Bank of Arco, Supreme Court of 
Minnesota, 234 N. W. Rep. 449 


The holder of a cashier’s check, issued in payment of a check 
drawn upon the issuing bank, is not entitled to a preference in 
payment over other creditors upon the failure of the bank. 


Action by the County of Lincoln against the Farmers’ State Bank 
of Arco, in liquidation by A. J. Veigel, Commissioner of Banks. From 
an adverse judgment, plaintiff appeals. Affirmed. 

R. F. Schulz and B. M. Heinzen, both of Ivanhoe, for appellant. 

D. F. Nordstrom, of St. Paul, for respondent. 


DIBELL, J.—<Action by the county of Lincoln to have two claims, 
one of $5,000 and the other of $2,000, against the defendant Farmers’ 
State Bank of Arco, in liquidation by A. J. Veigel, commissioner of 
banks, adjudged preferred claims. The defendants demurred to the 
complaint, the demurrer was sustained, and from the judgment entered 
the plaintiff appeals. 

There are two causes of action. In the first the situation is this: 
On June 25, 1928, the plaintiff had on deposit in its checking account 
in the Farmers’ State Bank of Arco $10,000. On that day the county 
treasurer issued and delivered his check for $5,000 on the Arco bank 
to the Farmers’ & Merchants’ National Bank of Ivanhoe. The pur- 
pose was to transfer that amount of its deposit in the Areo bank to 
the Ivanhoe bank. The Ivanhoe bank forwarded the check to the Na- 
tional Citizens’ Bank of Mankato for collection and remittance. The 
Mankato bank forwarded the check to the Arco bank for payment and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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remittance. The Arco bank stamped its check paid on July 2, 1928, 
and charged the checking account of the plaintiff. Quoting the 
language of the complaint, the Arco bank in payment of the check 
‘‘issued its own cashier’s check on the Farmers’ State Bank of Tyler, 
in which said Arco Bank it had and kept on deposit part of the funds 
deposited with it by plaintiff, and forwarded said cashier’s check to 
said Tyler bank, with instructions to remit to said National Citizens 
Bank of Mankato said sum of $5,000 in payment of said check.’’ This 
was an unusual way of remitting to the Mankato bank, and hardly an 
understandable way of drawing a cashier’s check. There may be a 
mistake in phraseology; but in no event is the result changed. The 
Tyler bank on July 5, 1928, issued its draft on the First National 
Bank of Minneapolis payable to the Mankato bank for $5,882.18. 
This included in addition to the $5,000 other items totaling $882.18. 
It forwarded the draft to the Mankato bank, which forwarded it to 
the Merchants’ National Bank of St. Paul for collection. The Mer- 
chants’ National of St. Paul presented the draft for payment to the 
First National of Minneapolis on July 7, 1928. Payment was refused 
and the draft was protested for nonpayment. 

On July 9, 1928, Veigel, as commissioner of banks, closed the Arco 
bank and took possession of its assets for liquidation; also the Tyler 
bank. 

No part of the $5,000 check has been paid and no remittance re- 
ceived by the plaintiff or the Ivanhoe bank. The Arco bank deducted 
the amount of the check from the checking account of the plaintiff. 

The plaintiff filed with the commissioner its claim against the Arco 
bank for $5,000 as one preferred. The bank commissioner on Febru- 
ary 11, 1929, rejected it as a preferred claim but allowed it as non- 
preferred. At the time Veigel took possession of the Arco bank, he 
received assets belonging to the bank in excess of $7,000. 

A check of $2,000, which the second cause of action involves, took 
substantially the same course and the second cause of action need not 
be considered separately. 

The drawing of the check by the county treasurer on the Arco 
bank gave the county no preference over general creditors. Standard 
Oil Co. v. Veigel, 174 Minn. 500, 219 N. W. 863; Clark v. Toronto 
Bank, 72 Kan. 1, 82 P. 582, 2 L. R. A. (N. S.) 83, 115 Am. St. Rep. 
173; 2 Morse Banks & Banking (6th Ed.) §§ 512-513; Tiffany Banks 
& Banking, 352. 

The deposit with the Arco bank was not special. Milne v. Capital 
Tr. & Sav. Bk. et al., 170 Minn. 66, 211 N. W. 954; Hijelle v. Veigel, 
169 Minn. 173, 210 N. W. 891. There was no trust. Sunderlin v. 
Mecosta, ete., Bank, 116 Mich. 281, 74 N. W. 478; Leach v. Citizens’ 
Bank, 202 Iowa, 879, 211 N. W. 526; Lloyd v. Butler County State 
Bank, 122 Kan. 835, 253 P. 906, 51 A. L. R. 1030; Louisville Banking 
Co. v. Paine, 67 Miss. 678, 7 So. 462. The plaintiff put nothing into 
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the bank nor did it create a trust or special deposit. It endeavored to 
get out in the usual way $5,000 from its $10,000 already there. The 
clearance had gone so far that its account in the Arco bank had been 
charged with its check and a cashier’s check of the Arco bank was on 
its way to complete the clearance. This fact on the authorities cited 
does not give a preference. The county would not claim a preference 
if the $5,000 check had not been drawn. It claims it because the clear- 
ance proceeded so far that in its course its account with the Arco 
bank was charged and that that bank’s cashier’s check was issued but 
that the clearance was incomplete at the time it went into liquidation. 
We have examined the plaintiff’s fully collated authorities but the law 
is not with it. The case of Winkler v. Veigel, 176 Minn. 384, 223 
N. W. 622, involves a special deposit and is not controlling, though it 
is true here, as it was of the bank there, that the Arco bank’s assets 
were augmented because the check did not complete its clearance 
journey in time. It is fair to assume that this is usual in cases of 
bank insolvency and the drawer is without remedy on a claim of 
preference without a special deposit or trust. It may be noted that 
there was no negligence of the bank’s participation in the clearance. 
Holdingford Milling Co. v. Hillman, ete., 181 Minn. 212, 231 N. W. 928. 
Judgment affirmed. 


EXECUTORS NOT LIABLE IN REJECTING 
OFFER FOR HOTEL 


In re Nemon’s Estate, Supreme Court of Pennsylvania, 152 Atl. 
Rep. 555 


Where the executors of an estate reject an $18,000 offer for a 
hotel and the property is later sold for $4,400 the executors will 
not be surcharged with the difference, it appearing that the prop- 
erty was located in a small town, that the executors acted in good 
faith, and that the shrinkage in value was due to the closing of a 
factory employing from 800 to 1,000 men. 


In the matter of the estate of Charles B. Nemon, deceased. Charles 
B. Nemon and another, executors, filed a final account to which 
Charles E. Gaddis, administrator of Anna A. Gaddis, deceased, filed 
exceptions. From the decree, the latter appeals. Affirmed. 

Lee Smith and H. S. Dumbauld, both of Uniontown, for appellant. 

Robinson & Robinson, of Uniontown, for appellees. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 390. 
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PER CURIAM.—Charles B. Nemon, widower, died testate Decem- 
ber 22, 1914, leaving to survive him four sons and four daughters. 
His sons Charles B. Nemon and Arthur M. Nemon were appointed 
executors, and assumed the trust. Anna Gaddis, one of the daughters, 
died December 25, 1921, intestate, leaving to survive her a husband, 
William S. Gaddis, but no issue; letters of administration on her 
estate were granted to Charles E. Gaddis, appellant. Testator’s will 
directs his executors to conduct his entire business affairs in testator’s 
name, for the period of three years following his decease, as nearly as 
possible in the same manner as he himself had been conducting them, 
it being his wish that the estate be preserved intact during that time. 
At the expiration of the three-year period, a further extension of three 
years was mutually agreed upon by all sons and daughters. Follow- 
ing a number of bequests to his sons, daughters and grandchildren, 
the residue of his estate was given to his four sons and four daughters 
in equal shares; none of the bequests to be paid until the expiration 
of three years from testator’s decease, except that made to his grand- 
daughter Bertha Nemon, to complete her education, which sum might 
be advanced in whole or in part, if necessary for that purpose, within 
the three-year period. An inventory and appraisement was filed 
within one month after the expiration of the three-year term, amount- 
ing to $106,064.67. To this inventory exceptions, mainly to the delay 
in filing, were filed by the administrator of Mrs. Gaddis. The court 
below held that, by reason of the three-year requirement in the will for 
continuing testator’s business, the filing of an inventory and appraise- 
ment was postponed during that time, and dismissed the exceptions, 
citing Lininger’s Appeal, 101 Pa. 161, 164. A first and partial 
account was then filed by the executors showing a balance for distribu- 
tion of $14,739.38, which amount was distributed by the court among 
those entitled to receive the same, from which decree of distribution 
no appeal was taken. Subsequently, on July 29, 1927, a second and 
final account was filed, showing a balance for distribution of $33,951.99, 
to which appellant filed six exceptions, two of which accountants 
agreed should be sustained and the sum of $1,056.14 surcharged, thus 
increasing the amount for distribution to $34,758.13. 

The main exception now for consideration relates to the sale of the 
Central Hotel property, located in the borough of Dunbar. At the 
time of testator’s death, he held a mortgage against the property for 
$14,000, which the executors foreclosed in September, 1921, and be- 
came purchasers of the property at sheriff’s sale for the sum of $561.11, 
the debt with interest due the estate at that time amounting to $15,- 
582.20, The property was held by the executors until November, 1925, 
when it was sold at public sale for the sum of $4,400 to Wilson B. 
Taylor. Exceptant claims an offer was made by an intending pur- 
chaser to pay $18,000, later reduced to $14,000 for the hotel, at the 
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time of the foreclosure sale, which the executors refused to accept. 
Whether this offer was made by a person financially able to carry out 
its terms, the testimony fails to make clear. However, it was not ac- 
cepted, the executors being of opinion a better price could be realized 
later; appellant now asks that accountants be surcharged with the 
difference between $4,400 and $18,000. The sale was made after ample 
advertising and posting of notices, a large number of persons being 
present, several bids were received, and the property sold for the 
highest amount offered. The court below refused to make this sur- 
charge, and, upon examination of the testimony, we are not convinced 
it was in error in so doing. The hotel is located in a small town in 
which, at the time of the foreclosure proceedings, a furnace and by- 
product coke ovens were in operation, primarily the town’s support, 
affording employment for from 800 to 1,000 men. The community 
was then prosperous, and the hotel doing a fairly good business, with 
prospects for a continuance. Under these circumstances, accountants 
believed the property had a value in excess of the sum offered, and 
declined to sell at the price indicated. Afterwards, as the record 
clearly establishes, and previous to the sale to Taylor, the furnace was 
closed down and dismantled, the coal business seriously slumped, the 
coke ovens were abandoned, employees moved away, and the hotel re- 
mained practically vacant for about two years before being sold. 
During those years the rentals received by the executors were insuffi- 
cient to meet taxes, insurance and the cost of upkeep. Although ac- 
ecountants made a mistake in not agreeing to sell for either a consid- 
eration of $18,000 or the reduced offer of $14,000, their refusal to do 
so was an honest error of judgment. They fully believed the property 
had a greater value, and that a larger sum would be realized upon a 
sale at a later date. In this belief the executors were supported by 
their brothers and sisters; the only person objecting being appellant. 

In Semple’s Estate, 189 Pa. 385, 390, 42 A. 28, 29, quoting Neff’s 
Appeal, 57 Pa. 91, this court said: ‘‘Executors, administrators or 
guardians are not liable beyond what they actually receive, unless in 
ease of gross negligence; for when they act as others do with their 
own goods in good faith, and they are not guilty of gross negligence, 
they are not liable,’’? and in Waddell’s Estate, 196 Pa. 294, 300, 46 
A. 304, 305, we said: ‘‘Not a single authority is cited, not one can be 
found, which imposes such a penalty as this surcharge for a mere error 
of judgment.’’ Many other decisions of this court to the same effect 
might be cited. Here the testimony shows the executors acted with 
common prudence and common caution and fails to establish negligence 
or bad faith; at most, their failure to dispose of the hotel when first 
acquired by them was merely an error of judgment for which they are 
not chargeable. 

The assignments of error are overruled, and the decree affirmed, at 
costs of appellant. 
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BANK LIABLE IN HANDLING AGENT’S 
ACCOUNT 


Life & Casualty Insurance Co. v. First National Bank of Oxford, 
Supreme Court of Mississippi, 131 So. Rep. 809 


Where the agent of an insurance company opens an account in 
a bank in his name as agent and draws personal checks on other 
accounts, for which the bank gives him either cash or exchange, 
and such checks are returned, they cannot be charged against the 
agent’s account to the detriment of the insurance company unless 
it appears that the funds received by the agent were used in pay- 
ing the insurance company’s obligations. 

In this case the operations of the agent resulted in an over- 
draft of $7,565.05 at the time when the account was closed, for 
which sum the bank sued the insurance company. It was held that 
the bank could recover the sum of $803.33 only, which amount the 
proof showed went to pay debts of the company. 


Action by the First National Bank of Oxford against the Life & 
Casualty Insurance Company. From the judgment, defendant appeals 


and plaintiff cross-appeals. Affirmed. 

P. M. Estes, of Nashville, Tenn., and Jas. Stone & Sons, of Charles- 
ton, for appellant. 

Creekmore & Creekmore, of Jackson, and J. W. T. Falkner, of 
Oxford, for appellee. 


ETHRIDGE, P. J.—The First National Bank of Oxford, Miss., 
brought suit against the appellant, insurance company, alleging that 
the insurance company was licensed to do business in the state of 
Mississippi, and that in the conduct of its business the defendant had 
as its superintendent, or district manager in the state of Mississippi, 
one T. E. Johnson, who had been such district manager since June, 
1921; that since June, 1921, the defendant had continuously kept and 
maintained an account with the plaintiff; that all of the deposits to 
the credit of the said account were made by its district manager, 
Johnson; and all checks against said account were signed in the name 
of the defendant by T. E. Johnson, district manager. To the credit 
of this account there was deposited by the defendant between June 20, 
1921, and March 10, 1928, when the account was closed, large sums of 
money, and from such account there were checked out from time to 
time large sums of money by the defendant through its district man- 
ager, which sums of money so checked out paid the salaries of agents 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 939. 
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of the defendant, its general expenses in the territory covered by its 
district agent, and all claims against the defendant growing out of 
its contracts of insurance written in the territory, and in addition 
weekly remittances were made to the home office of the defendant. 
That through all these years the defendant maintained a balance to 
its credit with the plaintiff, and on March 1, 1928, the credit of the 
defendant with the plaintiff was $2,071.62; that between the Ist and 
7th of March, 1928, large additional sums represented by checks on 
other banks were deposited to the credit of the defendant with the 
plaintiff, which credit was conditional and subject to final payment 
of the checks, and during the same period of time large withdrawals 
were made, but there was left a balance to the credit of the defendant 
with the plaintiff until March 10, 1928, when checks which had been 
deposited by the defendant with the plaintiff for which it had been 
given credit, and on which checks of the defendant had been paid by 
the plaintiff, were returned unpaid from the banks on which they 
were drawn, the checks amounting to $7,654. The nonpayment of 
these checks left a debit balance against the defendant and in favor 
of the plaintiff on its bank account in the sum of $7,565.04; and judg- 
ment was demanded for this amount. 

The defendant filed various pleas setting up its nonliability, and 
some of the pleas denied that the account was its account, but was 
a personal account maintained by T. E. Johnson, and that the de- 
fendant was not liable for the overdrafts drawn by T. E. Johnson. 
It filed other special pleas setting up, in substance, that many of the 
ehecks were drawn payable to the order of T. E. Johnson, personally, 
and that such checks should not have been paid out of the funds 
belonging to the defendant, if it was the defendant’s bank account. 
It also alleged that the checks which were given by T. E. Johnson 
personally, and indorsed by him personally, which were returned un- 
paid by the banks upon which they were drawn and for which he 
received exchange and cash in various sums, should not be charged to 
the account of the defendant; that as the defendant had neither made 
nor indorsed said checks and as the same were not given by Johnson 
purporting to be the agent of the defendant, nor indorsed by Johnson 
as district manager, the bank must be held to have accepted the said 
checks as cash, relying either upon the credit of T. E. Johnson per- 
sonally, or on the bank on which they were drawn. 

It appears that T. E. Johnson, the district manager of the defend- 
ant, paid various obligations of the defendant out of the bank account 
by checks drawn and signed by him as district manager of the de- 
fendant, and that remittances were made to the home office by John- 
son, weekly, of sums from two to four hundred dollars, by check so 
signed, through a long series of years, and that Johnson drew checks 
upon said account to pay the agents employed by the company in the 
territory over which he was district manager, and for other expenses 
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in conducting the company’s business. It further appears that some 
time before the account was closed Johnson had resorted to a practice 
of depositing to the account above stated his personal checks drawn on 
the bank at Holly Springs, Miss.; that he would then go to the local 
express company’s office, draw checks payable to himself and indorsed 
personally, and procure money orders from the express company which 
he would send to Holly Springs and deposit to his account, upon 
which he would again draw checks in favor of the Bank of Oxford, 
and he continued the process as above indicated from time to time. 
It appears that a few months prior to the closing of the account some 
of the checks given by Johnson had been returned unpaid by the bank 
at Holly Springs, upon which they were drawn; that the cashier of 
the plaintiff took the matter up with Johnson; and that Johnson ex- 
plained that it was due to failure of remittances to arrive, and such 
checks were subsequently paid by the bank at Holly Springs. A short 
while before the account was closed, a traveling agent of the express 
company, auditing the offices of the company, became suspicious of 
Johnson’s transactions with the express company and told the cashier 
of the bank that he had reason to believe that Johnson was kiting. 
The cashier asked the said agent if he thought he had better close the 
account, or something to that effect. The express auditor stated he 
was going to Holly Springs and would investigate and let him know. 
He returned in a day or two to Oxford, and stated that he had reached 
the conclusion he was mistaken, that Johnson had a substantial balance 
to his credit in the bank at Holly Springs. A national bank examiner 
visited the bank shortly before the account was closed and suggested 
to the cashier that the cashier was having to do too much work for 
the account involved, but the cashier explained that he was expecting 
to secure all of Johnson’s business, as Johnson had promised to remove 
the account from Holly Springs to Oxford. 

After the last checks were returned, which appeared to have been 
given to the bank for exchange and cash and not to be deposited, the 
account was closed, and demand made upon the defendant for the 
balance sued for. In answer to this defendant called for full and 
detailed information and suggested that the bank might be due it, 
because of improperly paying out the defendant’s money. After learn- 
ing in detail all the facts with reference to the matter, or the main 
facts in reference thereto, the defendant disclaimed the account. . 

At the conclusion of the evidence the court disallowed the plaintiff 
the checks given by Johnson personally on his account drawn on the 
bank at Holly Springs and not deposited to the account at Oxford and 
for which he had received cash or exchange, and denied the plaintiff 
any recovery except as to $803.83, for which he gave a peremptory 
instruction against the defendant. In his ruling upon the motions at 
the end of the trial, among other things, the trial judge said: ‘‘The 
proof in this case shows that within the ten days immediately preced- 
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ing the closing of this account on the 7th day of March, 1928, T. E. 
Johnson, General Manager of the Life & Casualty Insurance Company 
checked out of this account to himself, $12,085.00. It shows that 
during those days that he deposited to the credit of this account his 
personal checks on the First State Bank of Holly Springs payable to 
himself and endorsed by himself the sum aggregating, $10,830.00. It 
is apparent to the court that he was doing in those ten days some 
rather dizzy financeering. I think it would be unjust to the Defend- 
ant Company to make them pay for these checks they got no benefit 
from, and I think the bank ought to have stopped that sort of thing, 
or at least, investigated it. In the meantime, he checked out $803.83, 
which the Court thinks under the proof went to pay the actual obliga- 
tions of this company. I am going to eliminate everything but that 
$803.83.”’ 

We think the evidence in the record, which we have examined and 
considered, warrants the judge in so holding, and the judgment of the 
court below will be affirmed on direct and cross-appeal. 

Affirmed. 


USURIOUS MORTGAGE VOID 


New York Mortgage Co. v. Garfinkle, New York Supreme Court, 
Appellate Division, 247 N. Y. Supp. 313 


Where a corporation loans money on a mortgage and a bonus 
is paid to an officer of the corporation, the payment is one to the 
corporation and the officer’s knowledge is the corporation’s knowl- 
edge. It is not necessary to trace the money into the treasury of 
the corporation in order to have the mortgage declared usurious. 

In this case the defendant paid a $5,000 bonus to an officer of 
the plaintiff company on a loan of $28,000 for three years made by 
the company, the bonus being additional to the interest provided 
for in the mortgage. The court declared the mortgage void and 
directed that it be discharged of record. 


Action by the New York Mortgage Company against Julius Gar- 
finkle, also referred to as Julius Garfinkel, and others. From a judg- 
ment directing foreclosure and sale on a mortgage, defendants appeal. 

Reversed on the law and the facts, and complaint dismissed, and 
judgment rendered in favor of defendant discharging the mortgage 
and canceling it of record. 

Decision amended in 247 N. Y. S. 317. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1291. 
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Benjamin Cosor, of Woodridge (Ellsworth Baker, of Monticello, of 
counsel), for appellants. 

Jasie & Solomon, of New York City (William Solomon and Daniel 
Levy, both of New York City, of counsel), for respondent. 


DAVIS, J.—The plaintiff has judgment of foreclosure and sale of 
a mortgage on certain real property in Sullivan County. The defense 
of usury was disallowed. 

The owners ot the property in question were Julius Garfinkel and 
Harry Auerbach. In 1926 there were four outstanding mortgages 
on the property, the amount of which is not stated. In addition, they 
were owing Alexander Zubalsky $3,000 to $4,000. The owners 
wished to obtain a loan of $28,000 to refund the mortgages and pay 
obligations. Zubalsky, a brother-in-law of Garfinkel, was acquainted 
with Henry H. Rosinoff, the president and chairman of the executive 
committee of the plaintiff, and had previously done business with the 
corporation. In the autumn of 1926 the owners undertook to nego- 
tiate through Zubalsky for a loan, stating that $28,000 was needed 
and offering a mortgage as security. Rosinoff demanded a bonus of 
5 per cent. a year if the money was to be loaned for three years. The 
defendants were informed that they must give a mortgage for $33,000 
if they wished to obtain a loan of $28,000 for three years. To this 
they assented. 

Officers of the company besides Rosinoff were Charles Focht, the 
chairman of the approval committee, who was also a director of the 
corporation, and Abraham D. Levenson, a director, who was also 
the general counsel for the company and given by the directors sole 
authority to pass upon the legality of mortgage loans. The plaintiff 
is a New York corporation, but where its offices are located is not 
stated. Rosinoff and Focht went to Sullivan County with Zubalsky 
and Garfinkel and made an inspection of the premises. The bargain - 
was again discussed by Rosinoff and Zubalsky in the presence of Gar- 
finkel. The matter of investigating title and discharging existing 
mortgages was left in the hands of the Title & Mortgage Guaranty 
Company at Monticello. When the deal was to be closed the corpo- 
ration gave its check to a Hoboken bank, and a cashier’s check for 
$33,000 was sent to the Title Company, whose duty it was to distrib- 
ute the same in the discharge of mortgages and otherwise as in- 
structed. 

The owners duly executed a bond and mortgage for $33,000 at 
Monticello on December 3, 1926. These instruments were in form 
payable to Zubalsky as mortgagee. The same day Zubalsky executed 
an assignment thereof to the plaintiff. Zubalsky did not know until 
the time of closing that he was to be named mortgagee. This was at 
the request of Rosinoff. Zubalsky advanced no money and received 
no consideration for the assignment. He was a mere dummy in the 
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transaction. It appears that of the money in the hands of the Title 
Company, $26,018.16 was paid out in the discharge and satisfaction 
of the underlying mortgages and the expenses incident to the transac- 
tion. The mortgagors received nothing directly. Of the $33,000 
sent to the Title Company, there then remained a balance of $6,981.84. 
According to instructions, the Title Company made out a check for 
this amount to Zubalsky, but sent it directly to Rosinoff. This check 
was taken by Rosinoff to the office of Levenson. Zubalsky was called 
in and he indorsed the check. There was a surplus above the 5 per 
cent. annual bonus, and $1,771 in cash was turned over to Zubalsky, 
who credited the same on the debt owing him by the mortgagors. 
$260 was paid to Levenson as his fee in the matter; and the balance 
of $4,950.84 remained in the hands of Rosinoff. 

With little dispute in the facts as above stated, the learned trial 
justice drew the inference that there was no usury because the bonus 
was not traced directly into the coffers of the corporation, and it was 
not established that the corporation had knowledge of the usurious 
exaction. We reach a different conclusion. 

Where an individual wishes to invest money through an agent, 
the integrity of the joan is not affected by the agent in charging 
usury, unless the lender has knowledge of the transaction or assents 
to it or receives some benefit from it. St. John v. Fowler, 229 N. Y. 
270, 273, 128 N. E. 199. We think the rule is different in the case 
of a corporation, which cannot act or acquire knowledge except 
through its officers and agents. Here we have a continuous transac- 
tion undertaken and carried on by authorized officers in its behalf 
and interest. Its terms were prearranged and understood, and were 
departed from only in unimportant details like that of making 
Zubalsky mortgagee. At no time was anything said about a fee or 
profit to the officers individually. Payment to the executive officers in 
the regular course of the transaction presumptively is payment to the 
corporation, and the knowledge of the officers is constructively its 
knowledge. Holden v. New York & Erie Bank, 72 N. Y. 286; Vil- 
lage of Port Jervis v. First Nat. Bank of Port Jervis, 96 N. Y. 550; 
Cragie v. Hadley, 99 N. Y. 131, 1 N. E. 537, 52 Am. Rep. 9; Ring 
v. Long Island Real Estate Exchange, 93 App. Div. 442, 87 N. Y. 
S. 682, affirmed 184 N. Y. 553, 76 N. E. 1107; Phillips v. States 
Fidelity & Guaranty Co., 200 App. Div. 208, 225, 193 N. Y. S. 467, 
affirmed 234 N. Y. 618, 138 N. E. 470; McCaskill Co. v. United States, 
216 U. S. 504, 30 S. Ct. 386, 54 L. Ed. 590; Maryland Trust Co. v. 
National Mechanics’ Bank, 102 Md. 608, 629, 63 A. 70; McCarthy v. 
Liberty Nat. Bank, 73 Okl. 275, 175 P. 940, 7 A. L. R. 137. 

Both Rosinoff and Levenson were clothed by the corporation with 
full authority to act. In dealing with them any person had a right to 
assume that he was dealing with the corporation in any transaction 
in which the corporation had an interest or was to receive a benefit. 
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In no other way was it possible to have dealings with that impersonal 
entity. The mortgagors were not to be held responsible if the offi- 
cers should convert the money payable to the corporation. McCarthy 
y. Liberty Nat. Bank, supra. No attempt was made on the trial to 
call these officers to prove that the taking of the bonus was a per- 
sonal transaction. In fact, the only proof that the corporation did 
not actually receive the bonus was the production of a book kept by 
the plaintiff and containing a record of the mortgage, in which it did 
not appear that the money was received. This was practically no 
proof at all. It is not likely that entry of an illegal transaction would 
be made in the records. No excuse for the absence of these witnesses 
is contained in the record. The only excuse offered here by counsel 
on the argument was that these witnesses were not now officers of the 
corporation and lived in New Jersey. There is no reason why their 
depositions could not have been taken if their evidence would have 
been helpful to the plaintiff in sustaining the validity of its mortgage. 
The attitude of the representatives of plaintiff on the trial was not 
frank but obstructive; and the entire atmosphere is suggestive of 
furtive illegality and concealment. 

The devious methods employed to conceal the taking of an illegal 
gain, including the use of a dummy, will not avail the plaintiff if the 
court may discover the true transaction. Silverstein v. Taubenkim- 
mel, 209 App. Div. 710, 205 N. Y. S. 241; Schanz v. Sotscheck, 160 
App. Div. 798, 145 N. Y. S. 778. 

We think the whole transaction was so tainted with usury as to 
render the bond and mortgage void, and the mortgage should be dis- 
charged of record. General Business Law, § 373; Laskowitz v. Get- 
zowitz, 211 App. Div. 239, 207 N. Y. S. 355. Certain findings will 
be reversed and new findings made. 

The judgment should be reversed on the law and the facts, with 
costs, and the complaint dismissed, with costs. The defendant should 
have judgment discharging the mortgage and canceling it of record. 


SET-OFF AGAINST INSOLVENT BANK 


Sloss v. Taylor, Bank Commissioner, Supreme Court of Arkansas, - 
34 S. W. Rep. (2d) 231 


Upon the insolvency of a bank, one who is indebted to the bank 
upon a promissory note cannot set off against such liability the 
amount of certificates of deposit issued by the bank, which were 
assigned to him after the insolvency. 


_ NOTE — For Similar decisions see Banking Law Journal Digest (Third 
Edition) § 626. 
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Suit by A. W. Sloss against W. E. Taylor, Bank Commissioner. 
Decree for defendant, and plaintiff appeals. Affirmed. 

Barber & Henry and Troy W. Lewis, all of Little Rock, for ap- 
pellant. 

Robinson, House & Moses and Harry E. Meek, all of Little Rock, 
for appellee. 


HART, C. J.—A. W. Sloss prosecutes this appeal to reverse a de- 
eree of the chancery court dismissing a complaint filed by him against 
Walter E. Taylor, state bank commissioner, to compel the allowance 
of a set-off upon a note due by him to the American Exchange Trusi 
Company, which had been placed in the hands of said bank commis- 
sioner for liquidation. 

According to the allegations of the complaint, A. W. Sloss was the 
president of the Southern Life Insurance Company, and, in compliance 
with a statute of the state, had on deposit with the state insurance 
commissioner of Arkansas certain certificates of deposit in the Ameri- 
can Exchange Trust Company in the aggregate sum of $5,100. On 
the 17th day of November, 1930, the American Exchange Trust Com- 
pany elected to exercise the five days’ suspension period allowed under 
section 717 of Crawford & Moses’ Digest. On the same day, the state 
insurance commissioner demanded of the Southern Life Insurance 
Company that it substitute other securities for the certificates of de- 
posit of said bank on deposit with the insurance department. In com- 
pliance with the demand of the insurance commissioner, A. W. Sloss 
took an assignment of the certificates of deposit of the bank in the 
sum of $5,100, and deposited with the insurance commissioner his own 
private securities in place thereof. The exchange of the securities 
was made in due course of business with the approval of the insurance 
commissioner on the 19th day of November, 1930, being a date two 
days after said bank had elected to exercise the five days’ suspension 
rights given it under the statute. A. W. Sloss was indebted to the 
bank in the sum of $16,100, balance due on a certain note given by 
him to the American Exchange Trust Company. The note was past 
due, and A. W. Sloss offered to pay it, but demanded that he be 
allowed to set off the certificates of deposit aforesaid aggregating 
$5,100. The state bank commissioner, who took charge of the bank at 
the conclusion of the five days’ suspension period and who is still in 
charge of its affairs as an insolvent bank, declined to accept said cer- 
tificates of deposit as a credit and part payment on the note from 
plaintiff to the American Exchange Trust Company. 

The chancery court sustained a demurrer to the complaint of the 
plaintiff praying for the allowance of said set-off, and, upon the plain- 
tiff’s refusal to plead further, dismissed his complaint for want of 
equity. 

The correctness of the decision of the chancery court depends upon 
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the construction to be placed upon section 717 of Crawford & Moses’ 
Digest. The part of the section necessary to a determination of the 
issues raised by the appeal reads as follows: ‘‘A bank shall be deemed 
insolvent within the meaning of this act upon the existence of the fol- 
lowing facts: (1) If it suspends payment of checks drawn against 
deposits payable on demand and fails to resume payment thereof 
within five days; provided, that any clearing house association or any 
other similar association of banks or bankers, by and with the consent 
and approval of the Bank Commissioner, may agree to suspend pay- 
ment of demand obligations for such legal length of time as they may 
deem proper when such action is deemed necessary or proper by a 
majority of such banks or bankers forming such association, in order 
to protect the stockholders and creditors of any bank or banks, or to 
avert financial panies. .. .’’ 

In the construction of this statute, this court has held that, where 
a bank becomes insolvent, a depositor who is indebted to the bank 
may offset the amount of his deposit in an action by the receiver or 
assignee to recover on the indebtedness due the bank. Steelman v. 
Atchley, 98 Ark. 294, 1385 S. W. 902, 32 L. R. A. (N. S.) 1060; Funk 
v. Young, 188 Ark. 38, 210 S. W. 143, 5 A. L. R. 79; Hughes v. Gar- 
rett, 150 Ark. 404, 234 S. W. 265, and United States Fidelity & Guar- 
anty Co. v. Maxwell, 152 Ark. 64, 237 S. W. 708. In the ease last 
cited, it was held that, where a bank commissioner, as receiver of an 
insolvent bank, sued a guaranty company on the fiduciary bonds of 
two of its employees, defendant was not entitled to offset the amount 
of a deposit it had in the bank which it had guaranteed the depositor 
and had paid to him after the bank’s insolvency, taking an assignment 
of the depositor’s claim. The reason was that to permit a debtor of 
an insolvent bank to offset a claim assigned to it after the bank passed 
into the receiver’s hands would be allowing a preference against an in- 
solvent corporation, which is forbidden by section 1798 of Crawford & 
Moses’ Digest. Thus it will be seen that the general rule in this state 
is that the right to set-off against an insolvent bank is governed by 
the state of facts existing at the time of insolvency and not by the 
conditions that might be created afterwards. See, also, Scott v. Arm- 
strong, 146 U. S. 499, 13 S. Ct. 148, 36 L. Ed. 1059, and Yardley v. 
Philler, 167 U. S. 344, 17 S.Ct. 835, 42 L. Ed. 192. 

The effect of these decisions above cited is that the state bank 
commissioner is the statutory assignee of the bank, and, like a receiver 
of an insolvent bank, takes the funds in the plight in which they were 
held by the bank immediately prior to his appointment. See, also, 
Davis v. Elmira Savings Bank, 161 U. S. 275, 16 S. Ct. 502, 40 L. 
Ed. 700. 

Under section 1798 of Crawford & Moses’ Digest, which forbids 
preference of insolvent corporations, the moment a bank or other 
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moneyed corporation becomes insolvent the rights of all its creditors 
attach equally to all its assets, and whoever takes an assignment of its 
certificates of deposit afterwards, being indebted to such bank, takes 
them subject to this right of all the creditors, to share equally in the 
assets of the bank. The statute intends to secure the creditors col- 
lectively and exclusively all the assets of the corporation the moment 
the insolvency takes place. When a receiver is appointed or the bank 
commissioner takes possession of the assets of the bank under the 
statute, there is a conclusive presumption of insolvency. 

In the case at bar, the bank suspended business for five days, as 
it had a right to do under section 717 of the Digest. After the bank 
had suspended business and closed its doors, the plaintiff, A. W. Sloss, 
took an assignment of certificates of deposits of said bank in the sum 
of $5,100, and, by this suit, attempts to use them as a set-off to a note 
which he owed the bank. Before Sloss procured an assignment of the 
bank certificates, the bank held the note against him; and, if the bank 
was insolvent, the note belonged equally to all the creditors of such 
bank, and the certificates of deposit could not be used as a set-off in 
whole or in part by Sloss in the payment of his own debt to the bank. 
If Sloss could be allowed to purchase or receive certificates of deposit 
of an insolvent bank and with them satisfy a debt of his own to the 
bank and take from the assets of the bank this amount, then the policy 
of the statute forbidding preferences and intending to secure equality 
between all the creditors of insolvent corporations would be defeated. 
It is not claimed that the bank was not insolvent in fact at the time it 
suspended payment and closed its doors for five days under the pro- 
visions of section 717 of the Digest. When the bank closed its doors 
and suspended business for five days under the statute, this of itself 
was sufficient evidence to warrant a finding of insolvency of the bank 
when taken into consideration with the further fact that the bank 
never opened its doors and went into liquidation as an insolvent bank 
afterwards. Gillet v. Moody, 3 N. Y. 479; and Markson v. Hobson, 
2 Dill. 330, Fed. Cas. No. 9099. 

In the latter case it was held that a banker, who allows his drafts 
to go to protest, suspends payment and closes his doors against de- 
positors, proclaims to the world that he is insolvent, and a creditor 
who, with knowledge of these facts, receives payment of his debt, 
secures an illegal preference, and is liable to the assignee for the 
amount thus received. In Dodge v. Mastin (C. C.) 17 F. 660, 665, it 
was held that the ordinary acceptation of the term ‘‘insolvent,’’ when 
applied to a bank, means ‘‘inability to meet liabilities in the usual 
course of business.’’ The principle is that, ‘‘where there is a statute 
prohibiting preference or assignments after insolvency, the date of in- 
solvency fixes the time, and claims purchased thereafter cannot be set 
off, regardless of the date when a receiver is appointed.’’ Miller v. 
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Audenried, 67 N. J. Eq. 252, 57 A. 1076, 1080, affirmed Miller v. New 
Jersey Trust & Safe Deposit Co., 68 N. J. Eq. 658, 60 A. 1134. 

It follows that the decree of the chancery court was correct, and 
it will be affirmed. 


TAX VOLUNTARILY PAID CANNOT BE 
RECOVERED 


First National Bank of Lima v. Beaverhead County, Supreme Court of 
Montana, 294 Pac. Rep. 956 


A national bank which voluntarily pays a tax levied against its 
shares by a county cannot, upon discovering later that the tax was 
illegal, recover the amount. 


Action by the First National Bank of Lima against Beaverhead 
County. From an adverse judgment, plaintiff appeals. Affirmed. 

Frank Woody and C. A. Spaulding, both of Helena, for appellant. 

L. A. Foot, Atty. Gen., and L. V. Ketter, Asst. Atty. Gen., for 


respondent. 


MATTHEWS, J.—Without protest, plaintiff paid the taxes assessed 
and levied against its bank shares for the years 1925, 1926 and 1927. 
Thereafter like taxes were declared to have been illegally levied and 
collected (Montana National Bank v. Yellowstone County, 276 U. S. 
499, 48 S. Ct. 331, 72 L. Ed. 673; Commercial National Bank v. 
Custer County, 275 U. S. 502, 48 S. Ct. 155, 72 L. Ed. 395; Id., 81 
Mont. 505, 264 P. 121); whereupon plaintiff demanded of the de- 
fendant county refund under the provisions of section 2222, Revised 
Codes 1921, and, on denial thereof, filed complaint herein seeking re- 
covery of the amounts so paid. The court sustained a demurrer to 
the complaint, and, on plaintiff’s refusal to further plead, judgment 
was duly entered in favor of defendant. Plaintiff has appealed from 
the judgment. 

On a similar record this court held section 2222, above, inapplicable, 
as the legal remedy provided in section 2269, Revised Codes 1921, with 
the equitable one recognized in section 2268, Id., are exclusive, while 
section 2222, in so far as in conflict with section 2269, must be con- 
sidered repealed. First National Bank v. Sanders County, 85 Mont. 
450, 279 P. 247. 

Conceding that this decision forecloses recovery, counsel for the 
plaintiff contends it should be overruled on the authority of decisions 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 1230-1260. 
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from sister states. We have given careful consideration to the cited 
cases and reconsideration to the questions presented in the Sanders 
County Case, and, in view of the history of our enactments as re- 
viewed in that decision, and the evils sought to be corrected by the 
enactment of section 2269 and kindred sections, we are satisfied that 
the Sanders County opinion correctly states the law of this state on 
the subject. 

We cannot concede that our Legislature, while providing a new 
method of procedure requiring definite and speedy action by one feel- 
ing himself aggrieved, intended to leave the law in such a state that 
such a one could defeat the very purpose of the act by merely failing 
to comply with its provisions. 

On the authority of First National Bank v. Sanders County, above, 
the judgment is affirmed. 


PROVISION IN WILL THAT STOCK DIVIDEND 
BE ADDED TO PRINCIPAL OF TRUST 


Megrue v. Megrue, New York Supreme Court, Appellate Division, 


247 N. Y. Supp. 95 


A provision in a will creating a trust of corporate stock for the 
life of the testator’s widow to the effect that any stock dividend 
shall be added to the principal of the trust and that ‘‘such in- 
erease, if any, shall follow the original shares as finally disposed 
of,’’ is not invalid as authorizing illegal accumulations. 


Submission of controversy under Civil Practice Act, § 546, between 
Minnie Megrue, plaintiff, and Enoch G. Megrue, individually and as 
trustee and executor of the last will and testament of Joseph R. 
Megrue, deceased, defendant. Judgment directed for defendant in 
accordance with opinion. 

John M. Gardner, of New York City, for plaintiff. 

Carter, Ledyard & Milburn, of New York City (Rush Taggart, of 
New York City, of counsel), for defendant. 


MARTIN, J.—The question involved upon this submission is 
whether the decree in a former accounting proceeding in the Sur- 
rogate’s Court is res adjudicata and operates to prevent the allocation 
to principal, as required by the will and codicil, of certain stock 
dividends declared upon stock held in trust. 

NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1328. 
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Joseph Rush Megrue died a resident of the county of New York on 
October 8, 1910, leaving a will and codicil which were admitted to 
probate in the Surrogate’s Court, New York County, on December 19, 
1910, and letters testamentary were issued to Enoch G. Megrue, the 
defendant herein. 

The third paragraph in the will provided as follows: ‘‘I give and 
bequeath to my Executor and Trustee hereinafter named One hun- 
dred shares of Capital Stock of the Standard Oil Company of New 
Jersey upon the following trust, to wit: to pay the net income of 
same to my wife Minnie Megrue, for and during the term of her 
natural life. After the death of my said wife, I give and bequeath 
the said One hundred shares of the Capital Stock of the Standard Oil 
Company of New Jersey, to my son, Enoch Gest Megrue, for his own 
use and benefit forever.’’ 

In the first paragraph of the codicil we find the following: ‘‘Should 
the Standard Oil Company of New Jersey make a stock dividend or 
increase its capitalization then and in that event, I give and bequeath 
to my said Executor and Trustee upon the trusts created by the Third 
paragraph of my last Will and Testament for the benefit of my wife, 
Minnie Megrue, such increase as may arise from the One hundred 
shares of the capital stock of the Standard Oil Company of New 
Jersey heretofore bequeathed to him, to be held by him as part of the 
principal of such trust, such increase, if any, shall follow the original 
shares as finally disposed of.’’ 

We must decide whether the particular dividends declared since 
December 31, 1927, belong wholly to principal, in view of the pro- 
visions of the will and codicil above quoted, under the decision in 
Equitable Trust Co. of New York v. Prentice, 250 N. Y. 1, 13, 164 
N. E. 723, 725, 63 A. L. R. 263 or whether such stock dividends must 
be apportioned between principal and income of the trust, in the pro- 
portion in which they were declared from income of the companies 
earned subsequent to the date of testator’s death on October 8, 1910. 

Equitable Trust Co. of New York v. Prentice, supra, established 
the validity of a provision in a deed of trust that stock dividends de- 
clared on stock held in trust may be added to the principal of the 
trust, whether declared out of earnings prior or subsequent to the date 
of creation of the trust. 

It is contended by the defendant that, unless the situation as here 
presented was modified in some way by the effect of the decree of the 
Surrogate’s Court of October 18, 1915, in the previous accounting 
proceeding, the provisions of the will and codicil directing all stock 
dividends to be added to the principal of the trust are valid and 
binding. 

We are of the opinion that the decree of the Surrogate’s Court 
of October 18, 1915, does not affect the question here for decision. The 
former decree of the Surrogate’s Court was entered in an accounting 
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proceedings upon objections to specific items in the executor’s account. 

It appears to be now well settled that, in accounting proceedings, a 
decree or order settling an account amounts to a decision only as to 
the specific items included in the accounts involved; it does not es- 
tablish any binding precedent which is res adjudicata as to future 
items. In Bowditch v. Ayrault, 188 N. Y. 222, 231, 33 N. E. 1067, 
1069, the Court of Appeals said: ‘‘Those accountings have been ap- 
proved by the surrogate, and must be regarded as conclusive upon all 
past transactions and payments covered by them. They form no bar, 
however, to the proper decision of the question now presented, as to 
the distribution of the property now in the hands of the trustee.”’ 

Under the will of Joseph R. Megrue it was provided that, if there 
should be a stock dividend from the Standard Oil Company of New 
Jersey, the stock dividend should be considered principal and not in- 
come and made a part of the corpus of the estate, to be held by the 
trustee as principal of a trust therein created, ‘‘such increase, if any, 
shall follow the original shares as finally disposed of.’’ 

When the prior accounting came before the Surrogate’s Court the 
surrogate construed this clause of the will as a violation of the law 
which limited accumulations, and held that the stock dividend could 
not be applied as provided in the will. He directed that all of the 
stock dividend representing income should go to the life tenant and 
the portion that was not income should be placed with the principal, 
eventually to go with the principal of the trust. That decision was 
affirmed by both the Appellate Division (181 App. Div. 747, 168 N. 
Y. 8S. 1094), and the Court of Appeals (224 N. Y. 284, 120 N. E. 651). 

It is now argued that the law has been changed by decisions of the 
Court of Appeals, and that it has recently been held in several cases 
that a similar direction in a deed of trust was not contrary to the law 
providing against certain accumulations, and that one had a right to 
direct that in case there were any stock dividends they should be ap- 
plied to principal and not income and should be made a part of the 
trust estate. 

In Equitable Trust Co. of New York v. Prentice, supra, the court 
held that one could direct how the stock dividends should be applied, 
and also said: ‘‘Dicta are quoted in support of the contention that to 
allocate such a dividend to capital is to accumulate unlawfully. Mat- 
ter of Osborne, supra, at p. 475 of 209 N. Y., 103 N. E. 723, 823 [50 
L. R. A. (N. 8.) 510, Ann. Cas. 1915A, 298]; Matter of Megrue, 224 
N. Y. 284, 289, 120 N. E. 651. They are dicta and no more. Stock 
dividends were rare, if not unknown, when the Revised Statutes were 
enacted. There is no reason to believe that they were expressly within 
the thought of those who framed the prohibition. This is not to say 
of necessity that they are not within its implications.’’ 

In the former accounting the surrogate’s decree provided as fol- 
lows: ‘‘It is hereby ordered and decreed, that Enoch G. Megrue, 
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trustee under the last will and testament and codicil thereto of Joseph 
R. Megrue, deceased, transfer and deliver to Minnie Megrue one-half 
of the shares of stock declared as stock dividends mentioned in the said 
Stipulation A, the same representing profits of said companies realized 
since October 8, 1910, it being hereby adjudged and decreed that said 
portions of said stocks declared as stock dividends, representing profits 
of said companies realized since October 8, 1910, form a part of the 
income of the said trust estate established by the said last will and 
testament and codicil thereto, and belong to and are payable as such 
income to the said Minnie Megrue under the provisions of said will 
and codicil, and do not form a part of, and should not be added to 
the corpus of the said Trust Estate.’’ 

In the case of Kirk v. MeCann, 117 App. Div. 56, 101 N. Y. S. 
1093, it was held that, although the decrees of a Surrogate’s Court 
made upon the accounting of a trustee are conclusive as:-to the pay- 
ments covered by such accounting, they form no bar to a proper de- 
cision of the question so far as it relates to property coming into the 
hands of a trustee subsequent to the accounting or still in his hands, 
citing Bowditch v. Ayrault, supra; Matter of Hoyt, 160 N. Y. 607, 
55 N. E. 282, 48 L. R. A. 126; Rudd v. Cornell, 171 N. Y. 114, 63 
N. E. 823. That case was approved in Central Trust Co. of New 
York v. Falek, 177 App. Div. 501, 164 N. Y. S. 473, construing the 
will of Jason Rogers. There it was held that the surrogate’s decision 
with reference to all income accumulated up to the time of his decision 
was res adjudicata and conclusive, but that for subsequent accumula- 
tions on a subsequent accounting a correct decision of the law could be 
made irrespective of what was done on the prior accounting. The 
surrogate could correctly direct how accumulations should be applied, 
even though it was contrary to the prior decision. 

We have several adjudications of this question by this court hold- 
ing that, when necessary in an accounting proceeding a surrogate may 
construe a will, and his construction is conclusive in all matters up 
to the time of that accounting proceeding; that upon a subsequent 
accounting, if it is found that the construction of the will on the 
former accounting was erroneous, a correct construction may be made, 
and the accounting must proceed in accordance therewith. 

The decree of the surrogate in the former accounting is res adjudi- 
cata only as to matters adjudicated in that accounting, and does not 
prevent the allocation to principal of the stock dividends as required 
by the will and codicil of Joseph R. Megrue. Judgment should there- 
fore be rendered in favor of the defendant directing that the stock 
dividends in question be added to the principal of the trust in accord- 
ance with the provisions of the wili and codicil. 

Judgment directed in favor of defendant in accordance with 
opinion. Settle order on notice. 
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DEPOSITOR LIABLE FOR OVERDRAFT 


Cunningham v. Bunker, United States Circuit Court of Appeals, 
45 Fed. Rep. (2d) 458 


The defendant deposited an out-of-town check in the plaintiff 
bank and drew against the deposit in favor of another depositor 
in the plaintiff bank, who was given credit for the amount. The 
check deposited by the defendant was dishonored, leaving the de- 
fendant’s account overdrawn. The plaintiff bank was insolvent at 
the time and subsequently failed. It was held that the defendant 
was liable to the receiver for the amount of the overdraft. 


Action by John B. Cunningham, as receiver of the First National 
Bank of Lake Worth, Fla., against Nellie M. Bunker. Judgment for 
defendant, and plaintiff appeals. Reversed and remanded, with 
direction. 

J. Field Wardlaw, of West Palm Beach, Fla. (Wideman, Wideman 
& Wardlaw, J. Field Wardlaw, and Lucius A. Buck, all of West Palm 
Beach, Fla., on the brief), for appellant. 

R. T. Boozer, of West Palm Beach, Fla., for appellee. 


WALKER, C. J.—The appellant, the receiver of the First National 
Bank of Lake Worth, Fla. (herein referred to as the bank), claimed 
of the appellee the amount of an overdraft which was created in the 
way indicated below. At the opening of business on Saturday, March 
12, 1927, the balance in the bank to the credit of appellee was $107.49. 
During the forenoon of that day the appellee deposited in the bank 
four checks, one for $17,000, drawn on a bank located at Chattanooga, 
Tenn., and payable to the order of the appellee, and the other three 
for amounts aggregating $229.97. The appellee then drew a check 
against her account in the bank for the sum of $6,500 payable to the 
order of her kinsman, J. E. Bunker, at whose request, when he pre- 
sented that check for payment, the sum of $6,000 was credited to his 
account in the bank and $500 to the account of Mrs. Iona Bunker. 
The cashier of the bank stated in his testimony: ‘‘That it was against 
the rules of the bank to allow out of town checks to be drawn on until 
they had been cleared, but that he as cashier was authorized to vary 
this rule, and that his reason for varying it was that he knew Nellie 
M. Bunker to be financially responsible, and had known her for a 
number of years.’’ The above-mentioned check for $17,000 was pro- 
tested for nonpayment and came to the hands of appellant as part of 
the assets of the bank. By reason of the nonpayment of the $17,000 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 932. 
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check, the condition of the appellee’s account with the bank was so 
changed that, instead of there being a balance to her credit, the ac- 
count showed that she owed the bank or its receiver $6,293.70. On 
the above-mentioned date the bank closed its doors for business at 
noon, its usual Saturday closing time. It did not open on the follow- 
ing Monday, and then was in charge of a National Bank Examiner. 
The receiver was appointed on April 2, 1927. The appellant’s declara- 
tion contained the allegation that the bank ‘‘became insolvent March 
12, 1927.’’ Upon the conclusion of the evidence the appellant moved 
for a direeted verdict in his favor. The court denied that motion. 
The bill of exceptions recites: 


‘“‘The Court then of its own motion directed a verdict for the de- 
fendant in the following language: 

‘*Gentlemen of the Jury: In this case the action by the Plaintiff 
is that the bank was insolvent. If the bank was insolvent at the time 
when those transactions occurred with the bank then the Plaintiff 
cannot maintain this cause of action, because the bank is an insolvent 
institution, and had no right to receive this money and the whole 
transaction was void. In the Declaration in this case the Plaintiff 
says the bank was insolvent on the 12th day of March, 1927, when this 
money was deposited, and the transactions took place. That being the 
fact as being admitted by the Plaintiff in the case and it is a fact in 


this case, and that being what you are to find by the evidence, and 
there being no other evidence to the contrary, the Court instructs you 
in this case to find a verdict for the Defendant.’’ 


It is not material to determine whether the allegation of the de- 
claration that the bank ‘‘became insolvent March 12, 1927,’’ was or 
was not enough to show that the acceptance of the deposit amounted 
to a fraud on the appellee. What would have accrued in favor of the 
appellee as the result of the commission of such a fraud was the right 
to rescind and stop payment of the deposited checks upon discovering 
the insolvency of the bank—to reclaim the funds so acquired by the 
bank. St. Louis & San Francisco Ry. Co. v. Johnston, 133 U. S. 566, 
576, 10 S. Ct. 390, 33 L. Ed. 683; Richardson v. New Orleans Deben- 
ture Redemption Co. (C. C. A.) 102 F. 780, 52 L. R. A. 67; Richard- 
son v. New Orleans Coffee Co. (C. C. A.) 102 F. 785; 3 R. C. L. 557. 
No right to reclaim any part of the $17,000 called for by the above- 
mentioned check could have accrued in favor of the appellee, as, in- 
stead of the bank realizing anything from that check, the appelleé 
drew against it before it fruitlessly was presented for payment, with 
the result that she was enabled to check out $6,293.70 more than the 
amount to which as a depositor she was entitled. Whether the deposit 
of that check is regarded as having been made for credit, or for collec- 
tion, the depositor, who indorsed it, was liable to the bank until actual 
final payment of it was received by the latter. Compiled General Laws 
of Florida, 1927 Ann. § 6834. Upon the nonpayment of that check, 
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the credit in the amount of it, entered upon the depositor’s account 
when the deposit was made, was subject to be canceled. The evidence 
showed that the bank permitted the appellee, known to be a financially 
responsible customer, to draw against that check before payment of it 
was refused by the drawee. That was not an unusual occurrence in 
the banking business. In the event of the nonpayment of a check so 
drawn against, the depositor is responsible to the bank for the sum so 
drawn—not by reason of his indorsement, but for money paid for his 
use or benefit. National Commercial Bank v. Miller & Co., 77 Ala. 
168, 54 Am. Rep. 50; 3 R. C. L. 523. Under the court’s ruling the 
insolvency of a bank at the time of a deposit of a check on another 
bank enables the depositor, if he avails himself of the privilege of 
drawing against that check before it can be presented for payment, to 
escape liability to the depository bank for the sum so obtained from 
it, though that check was wholly uncollectible. This amounts to saying 
that the insolvency of a bank at the time of the deposit of a check on 
another bank has the effect of exempting the depositor from liability 
to the depository bank for an overdraft resulting from that check 
being drawn against and then turning out to be worthless. The fraud 
of a bank in accepting a deposit cannot properly be given the effect 
of enabling a depositor to escape liability for overdrawing his account. 
It is apparent that, though the bank’s acceptance of the deposit of the 


$17,000 check was fraudulent, the appellee incurred liability to the 
bank by getting from it $6,293.70 more than, as it turned out, was 
owing her by the bank. The above-mentioned rulings were erroneous. 
Because of those errors, the judgment is reversed, and the cause is 
remanded, with direction that a new trial be granted. 

Reversed. 





BANK AND INVESTMENT ITEMS 


CHASE LEADS LIST OF LARGEST 
BANKS—For the first time a United States 
bank, the Chase National Bank of New 
York, leads the list of 150 of the largest 
American, British, Colonial and Dominion 
banks, as it has been compiled for 1930 by 
the California Bank, of Los Angeles. The 
size is considered from the standpoint of de- 
posits. 

The Chase National alone passed the two- 
billion-dollar mark, with deposits of $2,073,- 
775,923, while three of England’s “Big 
Five’ were in second, third and fourth 
places, respectively, Midland Bank Limited 
with $1,953,659,515, Lloyds Bank Limited 
with $1,774,566,290, and Barclays Bank 
Limited with $1,699,738,431. National City 
Bank, New York, went into fifth place with 
$1,460,031,336, closely followed by National 
Provincial Bank, Limited, and Westminster 
Bank Limited, both of London. 

This information is contained in the book- 
let, “The Deposit Liabilities of One Hun- 
dred and Fifty of the Largest American, 
British, Colonial and Dominion Banks,’ 


which for the fifth consecutive year has been 
compiled by California Bank. In compiling 
the figures, as far as possible, the records 


of December 31, 1930, are used. 

Mergers effective during the year 1930 
accounted for a considerable shifting of 
standing among banks. Six banks made 
their appearance in the brochure for the 
first time: Guardian Detroit Bank, Detroit, 
Number 93; First National Bank, Phila- 
delphia, Number 129; Peoples Pittsburgh 
Trust Company, Pittsburgh, Number 131; 
Girard Trust Company, Philadelphia, Num- 
ber 136; United States National Bank, 
Portland, Ore., Number 149, and Farmers & 
Merchants National Bank, Los Angeles, 
Number 150. 

The banks showing the greatest gains in 
position during the year were: Pennsyl- 
vania Company, Philadelphia, from 79 to 49, 
a gain of 30 places; Fidelity-Philadelphia 
Trust Company, Philadelphia, from 133 to 
104, a gain of 29 places; First Union Trust 
& Savings Bank, Chicago, from 101 to 75, 
a gain of 26 places; Mellon National Bank, 
Pittsburgh, from 70 to 47, a gain of 23 
places; Northwestern National Bank, Min- 
neapolis, from 128 to 109, a gain of 19 
places, 

Ninety-three American banks, with de- 
posits of $23,537,398,952, are included in 
the tabulation, and fifty-seven British banks 
with deposits of $19,169,822,116. Head of- 
fices of nineteen of the American banks, 
with deposits totaling $10,899,433,422, are 
in New York City, while twenty-one of 


the British banks, with deposits of $11,671,- 
272,185, have head offices in London. 

In number of banks San Francisco, with 
nine banks in this list, ranks second to New 
York, closely followed by Chicago with 
eight, Philadelphia with seven, Cleveland 
with five; Boston, Detroit, Los Angeles, 
Pittsburgh with four each, and Buffalo with 
three. 

The British banks are domiciled or con- 
duct their principal business in all parts of 
the far-flung British Empire: England, 
twenty-one; Australia, nine; Canada, eight; 
Seotland, eight; Ireland, five; the Orient, 
four; South Africa, one; New Zealand, one. 
Deposits of subsidiary or controlled banks 
are not included; with some of the larger 
banks, the “Big Five” for example, de- 
posits of affiliated institutions are of sub- 
stantial proportions. 


CLEVELAND TRUST PUBLISHES 
BOOKLET FOR EMPLOYES— The new 
employe who scarcely knows the name of 
the bank for which he is working, and al- 
most certainly is ignorant of all its depart- 
ments save the one in which he is employed, 
should not be found at the Cleveland Trust 
Company, for it has published a sixty-page 
booklet for its employes in which it tells 
them office rules and special services for 
employes, gives a short history of the in- 
stitution and outlines the services of each 
department. 

A study of this booklet should give the 
new employe a clear picture of the institu- 
tion as a whole, and the functions it per- 
forms for its clients, so that he will be able 
to answer intelligently inquiries which may 
come to him, and so that he will understand 
his own duties in relation to the functions 
of the entire bank. 

The booklet outlines for him the various 
special services provided for him by the 
bank, such as the eafeteria and health de- 
partment, insurance, pension and trust fund 
plans, the Cleveland Trust Club, athletic 
activities, educational advantages, awards 
offered for new business brought in, and 
the publications of the institution. 

To one making his first entrance into 
the business world, the rules for personal 
conduct might seem somewhat formidable. 
Actually, they might be stated in a few 
words, i. e., be polite and courteous to cus- 
tomers, don’t annoy your fellow-workers, 
and don’t waste your employer’s time and 
money. 

Each employe of the Cleveland Trust is 
made to understand his personal respon- 
sibility to the bank. “The public forms ‘its 
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Alexander Puglisi, 
Notary Public, New York County. 
(My commission expires March 30, 1932) 


idea of the bank as a result of its personal 
contact with bank employes,” says the book- 
let. “It is essential, therefore, that your 
conduct, both within and without the bank, 


be above reproach. ... From the moment 
you become a part of the Cleveland Trust 
Company you must reflect in your bearing 
and manner of conduct toward the public 
that spirit of courtesy, thoughtfulness, 
prompt and intelligent attention to its de- 
mands that underlie every Cleveland Trust 
service. . . . A courteous and respectful 
attitude is always possible and absolutely 
essential. Discourtesy of a few employes to 
the public will destroy all the good-will 
created by directors, stockholders and other 
employes.” 


GET VOTING RIGHTS—Owners of units 
of Selected Income Shares and Selected 
American Shares, investment trusts of the 
fixed type, will be granted the privilege of 
exercising voting rights on the stocks under- 
lying these two trusts, according to an- 
nouncement by Max Adler, chairman of the 
Selected Shares Corporation, sponsors. This 
action has been taken, it is stated, in view 
of the steadily growing size of the fixed 
trusts of the country. While it is not ex- 


pected that the fixed trusts will become ma- 
jor factors in the management of the coun- 
try’s large industries, the corporation has 
taken this means of transferring to the 
shareholders themselves such voting rights 
as may practically be transferred under a 
fixed trust agreement. 


BUYS ASSETS OF CLOSED BANK— 
The First National Bank of Louisville, Ky., 
has purchased sufficient assets of the closed 
National Bank of Kentucky, of the same 
city, to make available to depositors of the 
closed bank 67 per cent. of their deposits. 
The disbursement will amount to approxi- 
mately $15,000,000. The remaining assets 
will be liquidated in the usual manner, by 
the receiver for the National Bank of Ken- 
tucky. 

The 67 per cent. is to be payable at once 
by the First National Bank, whereas it is 
estimated that, if liquidated through the 
regular channels, it would be a year before 
this sum could be distributed to the de- 
positors of the closed bank. 

According to George P. Barse, attorney 
for the Comptroller of the Currency, “These 
assets have been sold upon a dollar-for- 
dollar basis; that is to say, at face value 





or current market value, and hence such 
sale involves no sacrifice of the assets at 
the expense of the creditors, and the First 
National Bank is making no profit in ac- 
quiring said assets.” 

John M. Monohan is president of the First 
National Bank. 


IRVING TRUST OPENS NEW BUILD- 
ING—The new fifty-story building of the 
Irving Trust Company of New York, located 
at 1 Wall street, was formally opened on 
Monday, March 23, after dedicatory cere- 
monies the previous Friday. 

Four offices of the bank are located in 
the new building: the banking offices pre- 
viously at 60 Broadway, and the general, 
out-of-town and foreign offices, formerly in 
the Woolworth Building. An office is being 
retained in the Woolworth Building, and a 
safe deposit department and the receiver- 
ship department will also remain there. 


FIDUCIARY TRUST TO OPEN IN 
NEW YORK—A new financial institution 
will open for business on May 15 on the 
thirtieth floor of the new Irving Trust Com- 
pany Building, at 1 Wall street, New York. 
It is to be known as the Fiduciary Trust 
Company and will be headed by Pierre Jay, 
formerly chairman of the Federal Reserve 
Bank of New York, as chairman, and Col. 
W. D. MacCormack, formerly in charge of 
the receivership department of the Irving 
Trust Company, as president. The trust 
company will have capital, surplus and re- 
serves of $2,400,000. 

The company will limit its activities, it 
is announced, to personal trust and fiduciary 
service and will receive only deposits not 
involving a line of eredit and which come 
to it in connection with its fiduciary work. 
Corporate fiduciary work and commercial 
banking will not be undertaken by the in- 
stitution, nor will the merchandising of se- 
curities, either directly or indirectly. 

The company is sponsored by Elihu Root, 
Jr., and David F. Houston, in addition to 
Mr. Jay and Colonel MacCormack. A list 
of its directors follows: Thomas H. Blod- 
gett, chairman and president American 
Chicle Company; F. Haven Clark of Seud- 
der, Stevens & Clark, investment counsel ; 
Grenville Clark of Root, Clark & Buckner, 
attorneys; Robert H. Gardiner, trustee; 
David F, Houston, president Mutual Life 
Insurance Company of New York; De- 
Laneey K. Jay, attorney; Pierre J ay, chair- 
man of the board; D. W. MacCormack, 
president; Charles N. Mason, president 
Electrical Securities Corporation; Frederick 
Pope, president Nitrogen Engineering Com- 
pany; David H. MeAlpin Pyle, Pyle Es- 
tates; Elihu Root, Jr., of Root, Clark & 
Buckner, attorneys; Theodore T. Scudder 


“The Appraiser Goes to Court” 


is the title of one of the chapters in 
James D. Henderson’s latest book on 
appraising. 


It tells how the Appraiser should 
qualify as an expert; how he should 
prepare his report; what his relations 
are with counsel. It also cites recent 
court decisions. 


This book 


“REAL ESTATE 
APPRAISING” 


JAMES D. HENDERSON 


of Boston 








is from the pen of a practicing ap- 
praiser and realtor, who has qualified 
as an expert before many courts. 


All of its seventeen chapters are of 
vital interest to all who have to do 
with real estate in any capacity. 


Price $5.00 


(Sent on 5-day Approval) 


BANKER & TRADESMAN PUBLISHING CO. 


465 Main St. CAMBRIDGE, MASS. 











investment 


of Seudder, Stevens & Clark, 
counsel; Bronson Winthrop of Winthrop, 
Stimson, Putnam & Roberts, attorneys. 


SEWARD MAY BE MERGED BY MAN- 
HATTAN—Stockholders of the Seward Na- 
tional Bank and Trust Company, New York, 
will meet the latter part of this month to 
ratify a proposed plan by which the Sew- 
ard National would be merged with the 
Bank of Manhattan Trust Company, New 
York. 

According to the plan, announced by 
Alexander S. Webb, president of the Seward, 
stock of the Seward would be exchanged, 
share for share, for stock of the Manhattan 
Company and beneficial interest certificates 
for additional amounts realized in the 
liquidation of certain slow Seward assets. 
The Manhattan Company would not have 
to inerease its stock authorization to make 
the exchange. The plan provides for a 
change in the Seward from a national to a 
state institution before the merger. 

The main office of the Seward, at Park 
avenue and 32nd street, and its one branch, 
at Amsterdam avenue and 93rd street, would 
be added to the system of branches oper- 
ated by the Bank of Manhattan Trust Com- 
pany. Total assets of the Seward are $9,- 
192,151 and thos of the Bank of Manhattan 
Trust Company are $554,933,932. 





MIDLAND BANK 


LIMITED 
rd 


A Complete Banking Service 


The Midland Bank offers exceptional facilities 
for the transaction of banking business of every 
description. It has offices in the Atlantic Liners 
“ Aquitania” “ Berengaria™ “ Mauretania” 
and with affiliated banks operates over 2550 
branches in Great Britain and Northern Ireland. 


The offices in Poultry and at 196 Piccadilly are 
specially equipped for the use of American visitors. 


Head Office: POULTRY, LONDON, E.C.2 
Overseas Branch: 122 OLD BROAD STREET, LONDON, E.C.2 


TOTAL RESOURCES EXCEED $2,000,000,000 


TRAPHAGEN PRESIDENT OF BANK tan Company, Ine., New York Title and 


OF NEW YORK—John C. Traphagen, un- 
til recently a vice-president of the Chase 
National Bank of New York, has been 
elected president of the Bank of New York 
and Trust Company, to succeed Edwin G. 
Merrill, who becomes chairman of the board. 
Mr. Merrill will continue in active service 
at the head of the institution and the gen- 
eral policies of the company will not be 
changed. 


0. W. BIRCKHEAD TRANSFERRED— 
Oliver W. Birekhead, vice-president of the 
Bank of America National Association, New 
York, has been transferred from a branch 
office at Madison avenue and 40th street to 
the main office at 4 Wall street. Mr. Birck- 
head was formerly president of the Murray 
Hill Trust Company, which was taken over 
by the Bank of America about a year ago. 


MANHATTAN CHANGES—E. S. Mac- 
donald, formerly head of the Queens division 
of the Bank of Manhattan Trust Company, 
New York, has been elected a vice-president 
of the Manhattan Company and transferred 
to Manhattan, where he will be in charge 
of the co-ordination of activities of the Man- 
hattan Group, which includes Bank of Man- 
hattan Trust Company, International Ac- 
ceptance Bank, Inc., International Manhat- 


Mortgage Company and National Mortgage 
Corporation. 

He is succeeded in Queens by Ellis Wes- 
ton, who has been a vice-president in charge 
of the Jamaica office of the trust company. 


CITY COMPANY DIRECTOR—Floyd L. 
Carlisle, president of F. L. Carlisle & Co., 
investment bankers, New York, has _ been 
added to the directorate of the National 
City Company, investment affiliate of the 
National City Bank of New York. Mr. 
Carlisle is chairman of the Niagara Hudson 
Power Corporation, president of the Tag- 
gart Corporation, chairman of the board of 
the New York Edison Company and a di- 
rector of the Consolidated Gas Company of 
New York and of United Corporation. 


CENTRAL HANOVER TO ENLARGE 
OFFICES—The Central Hanover Bank and 
Trust Company, New York, has taken over 
the space at 60 and 62 Broadway, made 
vacant by the Irving Trust Company when 
it moved into its new building, and is begin- 
ning a series of alterations enabling it to 
expand from 70 into 60 and 62 Broadway 
and provide more adequate quarters for 
many of the bank’s departments. The bank 
now has under lease the first ten floors of 
60 Broadway and all but the Broadway and 
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Journal stamped in gilt letters, and presents a rather handsome ap- 


pearance. 
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New street floors of 62 Broadway. Altera- 
tions will exceed $100,000 in cost and will 
be completed, it is expected, by October 28. 


The Central Hanover has also leased for © 


a period of 21 years half of the street floor 
and part of the basement of a new office 
building at 90 Broad street and expects to 
open a new office of the bank there this 
month. J. S. Lovering, vice-president, will 
have charge of the office. 


CHATHAM PHENIX ELECTION— 
George Bahntge has been elected a vice- 
president and L. H. Burfeind an assistant 
vice-president of the Chatham Phenix Bank 
and Trust Company, New York. Mr. 
Bahntge has been a vice-president of the 
Bank of Manhattan Trust Company for 
some years and Mr. Burfeind has been with 
the Guaranty Trust Company of New York, 
where he was assistant-treasurer. 


BANK OF AMERICA’S CENTURY- 
OLD SITE—One hundred years ago last 
month the plot of land, 50 by 100 feet, at 
the northwest corner of Wall and William 
streets, New York, was deeded to “the presi- 
dent, directors and company of The Bank 
of America” for the sum of $70,000. On 
this site the bank began business in 1812 
and its main office still occupies this loca- 


tion, which is now conservatively estimated 
at worth $6,000,000 for the land alone. The 
century-old deed is preserved in the bank’s 
vaults. 

The Bank of America National Associa- 
tion is now occupying its fourth building 
on this site. The first was the old residence 
of Francis Bayard Winthrop, who, with 
others, deeded the property to the bank. 
The second building was erected in 1836, 
the third in 1888 and the present building 
in 1926. 


CHEMICAL ELECTIONS—Alex H. Sands, 
Jr., trustee of the Duke Foundation, has 
been elected a member of the advisory board 
of the Madison avenue and 46th street of- 
fice of the Chemical Bank & Trust Com- 
pany, New York. - 

Gilbert Yates, who has been with the 
company since 1910, has been elected treas- 
urer to succeed the late Clifford R. Dunham, 
and Stephen L. Jenkinson, who has been 
associated with the bank since 1900, has: 
been elected assistant treasurer. 

The regular quarterly dividend of 45 
cents a share was paid April 1. 


NAMED VICE-PRESIDENT OF MANU- 
FACTURERS—John Lawrence Gilson, for- 
merly with Spencer Trask & Company, New 
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York, has been elected a vice-president of 
the Manufacturers Trust Company, New 
York. Prior to his connection with Spencer 
Trask he was New York manager of Day & 
Zimmerman, Inc. He is a graduate of Mas- 
sachusetts Institute of Technology and did 
graduate work at Yale. He began his busi- 
ness career in the sugar industry in Louisi- 
ana, Hawaii and Cuba and later was asso- 
ciated with E. I. Du Pont de Nemours & 
Company and the United Lead Company. 


BANK MERGER APPROVED — Stock- 
holders of the Broadway and Plaza Trust 
Company, New York, have approved a pro- 
posal to merge that institution with the 
Hibernia Trust Company on the basis of a 
payment by the Hibernia of $40 cash a 
share for the Broadway and Plaza. The 
Hibernia plans to operate the three offices 
of the Broadway and Plaza as branches and 
will not increase its capital as a result of 
the merger. 

Hibernia has a capital of $3,000,000, sur- 
plus and undivided profits of $2,139,600 and 
deposits of approximately $13,000,000. 

In a letter to stockholders advising them 
to exchange their stock for beneficial in- 
terest certificates, Philip De Ronde, presi- 
dent of Hibernia, expressed the belief that 
the expansion is justified and that develop- 
ment consequently will be more rapid and 
profitable. The additional offices, he stated, 


The farthermost point at sea in 


ATLANTIC CITY 


will offer further opportunities to present 
depositors and stockholders and will also act 
as media for the acquisition of new clients 
who prefer the convenience of uptown bank- 
ing arrangements. 

The Hibernia Trust Company has ap- 
pointed several additional officers, most of 
whom will be attached to the three new 
offices of the company. 

S. Sargeant Volek has been elected vice- 
president; J. Stanley Evarts, assistant vice- 
president in charge of the 29th street of- 
fice; George F. Parton, assistant secretary 
and Harold Camp, assistant treasurer, both 
in the 29th street office; W. H. Pearsall, 
assistant vice-president in charge of the 
Plaza office; J. J. Maguire, assistant secre- 
tary at the Plaza office; and E. W. Ander- 
son, who will be in charge of the Park Row 
office. 


SCHWARZCHILD BUYS SMYTHE 
BUSINESS—Otto P. Schwarzchild, editor 
of “American Underwriting Houses and 
Their Issues,’ and manager of National 
Statistical Service, New York, has bought 
R. M. Smythe, Ine., a business started in 
1880 by the late Roland M. Smythe as an 
appraiser and dealer in obsolete, extinct and 
inactive securities. 

During 49 years of investigating work 
Mr. Smythe accumulated vast records which 
often proved valuable to security owners. 
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His office, located at 2 Broadway, New York, 
since 1882, has undergone only one change 
since his death in 1930—a telephone has 
been installed. 


CHANGES IN BANK OF MONTREAL 
STAFF—H. F. Skey, second agent of the 
Bank of Montreal in New York City for 
the last five years and now on a holiday 
abroad, will on his return be located in 
Canada in an important position in the bank 
and his place in New York will be taken 
by P. C. Harrison, formerly agent of the 
bank in San Francisco. 


BACIGALUPI HEADS TRANSAMER- 
ICA—James A. Bacigalupi has been elected 
president of the Transamerica Corporation 
to sueceed L. M. Giannini. Mr. Bacigalupi 
was formerly president of the Bank of Italy, 
of San Francisco. Mr. Giannini also retired 
as a director but remains a director in the 
Bank of America of California. 

Elisha Walker remains as chairman of the 
board of Transamerica Corporation. George 
Jouasset and A. Alvino have been added to 
the directorate. 

Consolidated net profit of Transamerica 
Corporation and its subsidiaries (95 per 
cent. or more controlled) for 1930, accord- 
ing to the annual report, was $18,537,369, 
or approximately 79 cents a share on 23,- 
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688,000 shares, the average outstanding dur- 
ing the year. The number of stockholders 
rose from 165,900 to 217,567. 

Among the additions to Transamerica 
holdings and interests during the year are 
included the following acquisitions: An in- 
creased percentage of control of the Bank 
of America N. A. (New York) and Banc- 
america-Blair Corporation; ownership of Oc- 
cidental Life Insurance Company; control 
of the First National Bank of Portland 
(Oregon) and its affiliate Securities Savings 
& Trust Company; interests in the French 
commercial bank, Union des Mines of Paris; 
the merger of Italo Britannica Banking 
Corporation, with headquarters in Milan, 
Italy, into Transamerica’s subsidiary, Banca 
d@’America e d’Italia; and taking over the 
British Italian Banking Corporation of Lon- 
don and converting it into the first foreign 
branch of Bank of America N. T. & S. A. 


LONSDALE HEADS COMMITTEE— 
John G. Lonsdale, president of the Merean- 
tile-Commerce Bank and Trust Company of 
St. Louis, has been chosen for the third 
time as chairman of the advertising com- 
mittee of the Industrial Club of St. Louis. 
The committee prepares advertising cam- 
paigns setting forth th advantages of St. 
Louis as a business and manufacturing cen- 
ter and as a home city. 





REPRESENTATIVE ATTORNEYS 


To facilitate the operations of the Bankers, Investors, Capitalists and other readers of 
The BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the following 
list of Attorneys, who will be found prompt and reliable in the discharge of any business 
entrusted to them. 





KENTUCKY 


Louisville 


WOODWARD, WARFIELD & HOBSON 
ATTORNEYS-AT-LAW 
616-621 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hob- 
son and John Marshall, Jr.) District Attorneys 
Louisville and Nashville Railroad Co. Local 
Attorneys Louisville, Henderson and St. Louis 
Ry. Co. General Counsel Inter-Southern Life 
Insurance Co. General Counsel Bankers Trust 
Co., and Bankers Mortgage Co. Attorneys in 
Kentucky for Royal Indemnity Co. 


MICHIGAN 
Battle Creek 


H. C. VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters 
Estate Law. References, 
Creek. 


and Real 
any bank in Battle 


NEVADA 
Reno 
THATCHER & WOODBURN 


ATTORNEYS AND COUNSELORS AT LAW 
Reno National Bank Building 


Attorneys for: The Rero National Bank; Bank 
of Nevada Savings & Trust Co.; Sierra Pacific 
Power Co. (Stone & Webster Company, Boston); 
Riverside Bank, Reno; Bank of Sparks, Sparks, 
Nev.; Henderson Banking Co., Elko, Nev.; 
Carson Valley Bank, Carson City, Nev.; Gold- 
field American Development Co., New York; 
Nevada Mine Operators Ass’n.; Travelers Ins. 
Co.; Fidelity & Casualty of New York; U. S. 
Fidelity & Guaranty Co.; Nevada Surety & 
Bonding Company; Corporation Trust Co. of 
New York. Local counsel for Western Pacific 
Railroad Company. 


BOSTON COMPANY OPENS WEST- 
ERN OFFICES—tThe First National Old 
Colony Corporation, affiliate of the First 
National Bank and the Old Colony Trust 
Company of Boston, has opened four of- 
fices on the Pacific Coast, in San Francisco, 
Seattle, Los Angeles and Portland. These 
offices enable the corporation to extend its 
investment facilities from coast to coast. 


A private wire system extends to all the 
offices. 


FINANCIAL ADVERTISERS OF NEW 
YORK ORGANIZE—Eighty advertising men 
and women representing financial interests 
in New York have organized an association 
to be known as the Financial Advertisers of 
New York. H. A. Lyon, of the Bankers 
Trust Company, is president; Frank Blanch- 
ard, of Henry L. Doherty & Co., vice-presi- 
dent; R. J. Sparks, of the Bowery Savings 
Bank, treasurer; and Tracy M. Purse, of 
the Purse Printing Company, secretary. 


| graph Co., 





PENNSYLVANIA 
Philadelphia 
RUBY R. VALE 
ATTORNEY-AT-LAW 


1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or 
State Judge of Pennsylvania. 


Telephone 
Spruce 4961, 4962 


Cable Address 
Ruvale 


SOUTH DAKOTA 
Sioux Falls 


BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 
(Cc. O. Bailey (1860-1928), J. H. Voorhees, T. M. 


Bailey, Ray F. Bruce, M. T. Woods, Jr., Ros- 


well Bottum) Bailey-Glidden Building. Attor- 
neys for R. G. Dun & Co., Western Union Tele- 
Illinois Central Railroad Co., Chi- 
Milwaukee & St. Paul Railway Co., 
American Railway Express Co., American 
Surety Co., Union State Fidelity & Guaranty 
Co., Maryland Casualty Co., Hartford Accident 


cago, 


| & Indemnity Co. 


WASHINGTON 
Seattle 
JAMES CREEHAN 
ATTORNEY AND COUNSELOR-AT-LAW 


310-311 Walker Bldg. 


Probate Matters 
Bank References 


Corporation 
Law Collections 


Directors include the officers and Frank G. 
Burrowes, of the Irving Trust Company; 
R. R. McElvare, of the Bank for Savings; 
C. A. Luhnow, of Trust Companies Maga- 
zine; Roland Palmedo, of Lehman Brothers; 
and John Donovan, of the Central Hanover 
Bank and Trust Company. 


BANKER ON COMMERCE COMMIT- 
TEE—Dr. W. F. Gephart, vice-president of 
the First National Bank in St. Louis, rep- 
resents banking on a committee organized 
by the Chamber of Commerce of the United 
States to stabilize national industry activity 
and make for continuous employment. The 
committee, which is headed by H. I. Harri- 
man, president of the Boston Chamber of 
Commerce, met last month in New York. 


BANK PRESIDENT DIES — William 
Webster Mills, president of the First Na- 
tional Bank of Marietta, Ohio, died recently, 
according to announcement by the bank. 





